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Court of Appeals of the District of Columbia. 


No. 3776. 

Annabel Lee Fry, Appellant, 
vs. 

National Savings and Trust Company of Washington, D. C., 

Admr., <fcc., et al. 


a Supreme Court of the District of Columbia. 

In Equity. 

No. 37727. 

National Savings and Trust Company of Washington, I). C., 
Administrator, with Will Annexed, of Henrv D. Frv, Deceased, 
Plaintiff, 

vs. 

Annabel Lee Fry, Gertrude C. Duvall, and Edttii G. Pearson, 

Defendants. 

United States of America, 

District of Columbia , ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 
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1 #?7Z for Instructions . 

Filed March 30, 1920. 

In the Supreme Court of the District of Columbia. 

No. 37727. Equity. 

National Savings and Trust Company of Washington, D. C., 
Administrator, with Will Annexed, of Henry D. Frv, Deceased, 
Plaintiff, 

vs. 

Annabel I f.e Fry, Gertrude C. Duvall, and Edith G. Pearson, 

Defendants. 


To the Supreme Court of the District of Columbia, holding an equity 
court for said district : 


The National Savings and Trust Company, plaintiff in the above 
entitled cause, shows to the Court as*follows: 

1. It is a body corporate, duly incorporated, and doing business 
in the District of Columbia under authority of an Act of Congress, 
vested with and exercising power to act as administrator, executor, 
trustee or fiduciary, in said District. The defendants Annabel Leo 
Fry, Gertrude C. Duvall and Edith G. Pearson, all of whom are of 
full age, are residents of the City of Washington, in the said Dis¬ 
trict, and are sued as beneficiaries under the will of the late Henry 
D. Fry, and in their own right, as hereinafter shown. 

2. The said Henry D. Fry, who was a citizen of the United States 
and a resident of the District of Columbia, departed this life therein 
heretofore, to wit, on the Twelfth day of May, 1919, leaving him 

surviving the defendant Annabel Lee Fry, his widow, and the 
2 defendants Gertrude C. Duvall and Edith G. Pearson, who 


are his children, as his only heirs at law and next of kin, 
being seized of record in his own name and in fee simple of Lot 
numbered Sixty-two (62), in Hopkins’ Subdivision of Square One 
hundred and eleven (111), in the said City of Washington, im¬ 
proved by a valuable building erected thereon by him, located at 
the corner of Connecticut Avenue and Q Street.* in the said City 
and possessed of a considerable amount of personal property, in¬ 
cluding various policies of insurance upon his life, as hereinafter 
more fully shown. 

3. The said decedent left a last will and testament, bearing date 
the Twenty-fifth day of July, 1910, a codicil thereto dated November 
Ninth, 1911, and a second codicil dated the Twenty-sixth day of 
February, 1918, a copy whereof is herewith filed marked “Exhibit 
A” and prayed to be taken as a part of this bill. 

4. The defendant Annabel Lee Fry, named in the said will as the 
executrix thereof, renounced, and upon the agreement of all the 
defendants the plaintiff was duly appointed and qualified as 
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administrator with the will annexed, and is engaged in the per¬ 
formance of its duties in administering the Estate. 

5. As will be seen bv reference to the first codicil, the testator 
directed that all the proceeds realized from any of the life in¬ 
surance policies on his life existing at the time of his decease, 
whether made payable to his Estate, to his wife, or to either of his 
daughters, should be divided equally, share and share alike, be¬ 
tween them. Of the policies upon his life existing at the 

3 time of his death, one, issued bv the Penn Mutual Life 
Insurance Company in the principal sum of $5,000, was pay¬ 
able to the defendants Gertrude C. Duvall and Edith G. Pearson; 
while another of the said policies issued by the same Company, in 
the principal sum of $5,000, was payable to the said defendants 
Gertrude C. Duvall and Edith G. Pearson in ten annual installments 
of $500 each, with certain dividend adjustments. Under the tirst 
of these policies, the sum of $5,050.55 has been paid by the Insurance 
Company to the beneficiaries named therein; under the second 
of them, a first annual installment of $549.24 has been in like 
manner paid to the said beneficiaries, who have placed the 
said proceeds, aggregating $5,605.79, in the lands of the plaintiff, 
subject to futuro determination of the rights of the defendants in 
respect thereto. There were four other insurance policies on the 
life of the testator existing at the time of his death, payable to his 
Estate, namely, one in the Provident Savings Life Assurance Society, 
from which $1,982.93 has been realized, one in the Metropolitan 
Life Insurance Company of New York, which has paid thereunder 
$2,032.36, one in the Provident Life and Trust Company, upon 
which $4,261.43 has been paid, and another in the said Provident 
Life and Trust Company, upon which $5,054.96 has been collected, 
making a total of $13,331.71 of life insurance collected by the plain¬ 
tiff under the policies payable to the Estate, and $5,605.79 collected 
by the defendants Gertrude C. Duvall and Edith G. Pearson under 
policies payable to them, and the proceeds of which they have 
placed in the plaintiffs hands for the purpose hereinbefore stated, 
making a total of life insurance money collected to date of 
1 $18,937.50, with nine annual installments of $500 each, 

with dividend adjustments, hereafter payable under the 
second of the policies above referred to. 

6. The defendants Gertrude C. Duvall and Edith G. Pearson claim 
that, the first two of the above enumerated policies on the life of 
the testator, being payable to them, were not subject to the disposition 
attempted to be made by the testator in and by the first codicil to 
his will, but are their absolute property; while the defendant 
Annabel Lee Fry claims that, if her co-defendants elect to take the 
proceeds of the two policies under their said claim of right and 
in opposition to the provisions of the testator’s said codicil, she is 
entitled to have made good to her out of the remaining policies and 
out of the testator’s estate generally, if necessary for that purpose, 
such sum of money as will equal the provision intended for her out 
of the insurance policies under the terms of the said codicil. 

7. As will be further seen by reference to the said will and codicils, 
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taken together, the testator devised to his wife, the defendant, 
Annabel Lee Fry, a one-half interest in the said Lot 62, in Square 
111, in the City of Washington, the remaining one-half interest in 
the said lot to be equally divided between the defendants his 
daughters. The said daughters claim that the said Lot 62, Square 
111, was acquired bv the testator in exchange for Lot lettered D, 
in Square 247, which was the property of their mother, the former 
wife of the testator, which by her last will and testament, a copy 
of which marked “Exhibit B. is herewith filed, and prayed to be 
read as a part hereof, she devised to the said Henry D. Fry 
7> for life, with remainder to themselves; with the result that 
upon his death the said lot became their property as 
beneficiaries under the will of their mother, and was not subject to 
the testamentary disposition attempted to be made thereof by the 
testator. The defendant, Annabel Lee Fry, on the contrary, claims, 
first, that the said Lot 62. in Square 111, was acquired only partly in 
exchange for the said Lot lettered D, in Square 247, the remaining 
consideration for the said lot, amounting to about six or seven 
thousand dollars, having been advanced therefor by the testator ba¬ 
the said lot unimproved, taking the title thereto in his own name, 
and that he thereupon erected the improvement now standing upon 
the said lot, and which constitutes a large part of its present value, 
with his own monevs, with the result that her co-defendants, if 
they elect to take their interest in the said lot under the will of their 
mother, are entitled to the portion thereof, only, which was acquired 
in exchange for the said Lot lettered D, which is less than one-half 
the value of the said lot; and, secondly, that, if the case were other¬ 
wise. her said co-defendants, if they elect to take their interest in 
the said Lot 62 under their mother’s will and in opposition to that 
of their father, thereby renounce in her favor so much of the benefits 
provided for them in his will as will make good to her the one- 
half share of the said Lot 62 given her by the will and codicils of 
the testator, leaving what may remain of his Estate to be divided 
share and share alike among the defendants equally in accordance 
with Paragraph Y of his will, his net personal estate, exclusive of 
the insurance policies, aggregating approximately about $25,- 
000 . 


6 8. The testator’s daughters have further notified the plain¬ 

tiff that the property referred to in the will of their mother, 
Gertrude May Fry, as being her then “house on L Street in Square 
620, v in the City of Washington, was Sub-lot 130 in said square, 
being No. 40 L Street, Northwest, which property by her said will 
was devised to the testator until her children should attain the age 
of twentv-one vears. at which time it should become theirs absolutelv 
and equally, and that the said testator sold and disposed of the said 
property, under the authority of the said will “Exhibit B,” and did 
not account to them for its proceeds. The defendant Annabel Lee 
Fry informs the plaintiff that she has no such knowledge, informa¬ 
tion or belief as will enable her to admit that the testator did not 


account to her co-defendants for the proceeds of the said property 
on their attaining the age of twenty-one years, which event, as to 
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the younger of them she avers occurred about ten years before his 
death, within which period, as she claims, their said demand should 
have been made upon him, while he was still living and able to be 
heard in respect thereto. 

9. The plaintiff, as it is advised, believes and avers, owes equally 
to each of the defendants a fiduciary duty, which it is desirous of 
performing impartially and .with justice to each, including the 
presentation of such claims, and of such defenses with respect 
thereto, on behalf of each of them as it is reasonably and fairly its 
duty to do; and it is further advised, believes and therefore avers 
that it is its duty to afford the defendants the opportunity to he 
heard by the Court on the subject of their respective claims and 
defenses, and that the plaintiff is thereupon entitled to the 

7 instructions of the Court as to its duty in the premises. 

Wherefore, and because it is otherwise without adequate 
remedy, it prays as follows: 

1. That Annabel Lee Fry, Gertrude C. Duvall and Edith G. Pear¬ 
son may be served with process, made parties defendant hereto and 

2. That the Court may instruct the plaintiff as to the proper dis- 
required to answer the exigencies of this bill. 

tribution to be made by it of the proceeds of the several life insur¬ 
ance policies upon the life of the testator, Henry D. Fry, existing 
at the time of his death, among the parties defendant, and the pro¬ 
portions in which they are entitled to receive the same. 

3. That the plaintiff may, further, have the aid and protection 
of the instructions of the Court as to the manner in which it shall 
divide the rentals or proceeds, of which it is in receipt, of Lot 02, 
in Square 111, in accordance with their respective rights as the 
same may be ascertained by the Court in this proceeding, and, fur¬ 
ther, whether the defendants Gertrude C. Duvall and Edith G. Pear¬ 
son are entitled to have the plaintiff account to them, in accordance 
with their claim, for the proceeds of the said L Street property for¬ 
merly owned by their mother, the late Gertrude May Frv. 

4. That the plaintiff may have such other and further relief as 
the nature of the case may require, including the retention of this 
cause by the Court’s decree for such further instructions and aid as 

may from time to time be appropriate in the matter of the 

8 performance of its duty as administrator with the will an¬ 
nexed of it* said testator. 

NATIONAL SAVINGS AND TRUST 
COMPANY, 

By WILLIAM D. HOOVER, 

President. 


Attest: 

[seal.] E. PERC1VAL WILSON, 

Secret an/. 

J. J. DARLINGTON, 

Attorney. 
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District of Columbia, 

I. William D. Hoover, on oath say that I am the President of the 
National Savings and Trust Company, the plaintiff in the bill of 
complaint hereto annexed, and make this affidavit in that capacity 
as its agent; that 1 have read the said bill of complaint and know 
the contents thereof, that the allegations therein set forth as of per¬ 
sonal knowledge are true, and that those set forth upon information 
and belief 1 believe to be true. 

WILLIAM I). HOOVER. 


Subscribed and sworn to I efore me this 26th day of March, A. D. 
1920. 


[seal.] 


BRUCE BAIRD, 
Notary Public , I). ('. 


Exhibit A. 


I, Henry D. Fry, of the City of Washington, in the District of 
Columbia, do hereby make, publish and declare this as and for my 
last will and testament, hereby revoking any and all wills, 

9 testaments and codicils thereto bv me at anv time heretofore 

t, m 

made. 

I. To my dear wife, Annabel Lee Fry, I give and bequeath all 
my household furniture and personal belongings of every kind and 
nature. 

II. To the Hospital of the Georgetown University located in the 
City of Washington, 1 give and bequeath all my surgical instruments 
and appliances, and niv medical library. 

HI. To my said wife, I further give and bequeath the proceeds 
of my life insurance policies Nos. 81,02b in the Life & Trust Com¬ 
pany of Philadelphia, 807.059 in the Providence Life & Trust Com¬ 
pany of Philadelphia, and 185,220 in the Metropolitan Life Insur¬ 
ance Company. 

IV. To my dear daughters, Gertrude Fry and Edith Fry, or to 
the survivor of them should either die in my lifetime leaving no 
lineal descendant her surviving at the time of my decease, T give 
and bequeath, share and share alike, the proceeds of my life insur¬ 
ance policies Nos. 400,662 and 138,228, in the Penn Mutual Life 
Insurance Company, and Nos. 48,532 and 74,482 in the Providence 
Savings Life Association, the lineal descendant or descendants of 
my said daughters, or either of them, dying in my lifetime, to take 
the share which their deceased parent or parents, respectively, would 
have taken, had she or thev survived me. 

V. To my said wife, Annabel Lee Fry. and to my said daughters 
Gertrude and Edith Fry, or to sueh of them as shall survive me, I 
give, devise and bequeath, share and share alike, Lot numbered Sixty- 
two (62), in Square numbered One hundred and eleven (111), in 

the City of Washington, in the District of Columbia, located 

10 at the corner of Connecticut Avenue and “Q” Street, all my 
real estate at Nonquitt, in the County of Bristol, in the State 
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of Massachusetts, and all other property, both real and personal, 
owned by me or to which 1 shall be in any manner justly entitled 
at the time of my death, not otherwise disposed of by this instru¬ 
ment. Should either of these, my residuary devisees and legatees, 
die in my lifetime, leaving no lineal descendant her surviving at the 
time of my decease, the share of such decedent or decedents shall 
pass to the survivors, or to the survivor; but should any one or more 
of them, dying before me leave any lineal descendant or descendants 
her surviving, the share of such decedent shall pass to such de¬ 
scendants living at the time of my death as though their deceased 
parent had died seized or possessed thereof. 

I hereby appoint my said wife, Annabel Lee Fry, to be the execu¬ 
trix of this, my hist will and testament, without bond. 

Witness my hand and seal this ‘25th day of Julv, A. D. 1910. 

(Signed) HENRY D. FRY. [seal ] 

Signed, sealed, published and declared as and for his last will 
and testament by the above named testator in the presence of us, 
who, in his presence, at his request, and in the presence of each 
other, subscribe our names as attesting witnesses thereto. 

(Signed) . JOHN TAYLOR ARMS. 

(Signed) DEAN S. EDMONDS. 

(Signed) MARY W. TAYLOR ARMS. 

11 J, Henry 1). Fry, of the City of Washington, in the District 

of Columbia, do hereby make, publish and declare this as and 
for a codicil to my foregoing last will and testament bearing date the 
25th day of July, A. D. 19i0. 

I hereby revoke Paragraphs III and IV of my said will, and I 
do hereby substitute therefor the following: 

All the proceeds realized from any life insurance policies upon 
my life existing at the time of my decease, whether the said policies, 
or any of them, are made payable to my estate, or to my wife, or to 
either of my daughters, I direct to be divided equally, share and 
share alike, between my dear wife, Annabel Lee Fry, and my dear 
daughters, Mrs. Gertrude Duvall and Mrs. Edith Pearson, or to the 
survivors or survivor of them should any die in my lifetime, leaving 
no lineal descendant her surviving at the time of my death. 

In all other respects, I hereby ratify, confirm, republish and re¬ 
declare the foregoing instrument of July 25, 1910, as my last will 
and testament. 

Washington, D. C., Nov. 9th, 1911. 

(Signed) HARRY D. FRY. [seal.] 

Signed, sealed, published and declared as and for a codicil to his 
last will and testament by the above named testator in the presence 
of us, who, in his presence, at his request, and in the presence of 
each other, sul^scribe our names as attesting witnesses hereto. 

(Signed) J. J. DARLINGTON. 

(Signed) I. H. LINTON. 
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12 I, Henry D. Fry, of the City of Washington, in the Dis¬ 

trict of Columbia, do hereby make, publish and declare this 
as and for a second codicil to my foregoing last will and testament 
bearing date the 25th day of July, A. D. 1910. 

I hereby give and devise to my wife, Annabel Lee Fry, a one- 
half, instead of a one-third interest in Lot numbered Sixty-two (62), 
in Square numbered One hundred and eleven (111), in the City of 
Washington, in the District of Columbia, located at the corner of 
Connecticut Avenue and Q Street in said City, the remaining half 
interest in the said lot to be equally divided between my two daugh¬ 
ters, or the lineal descendants of them or of either of them living at 
the time of my death, should they or either of them die in my life¬ 
time leaving a lineal descendant or descendants who shall survive 
me; provided, however, that if my said wife should die in my life¬ 
time the share of my estate devised and bequeathed to her in and by 
mv said will and codiciles thereto shall in like manner pass wholly 
to my said daughters, share and share alike, the lineal descendant or 
descendants of them or of either of them dying in my lifetime and 
leaving lineal descendants her surviving at the time of my death, to 
take the share which such deceased daughter would have taken had 
she lived until the time of my death. 

In all other respects I hereby ratify, confirm, republish and re¬ 
declare the foregoing instrument of July 25, 1910, as my last will 
and testament, and the foregoing instrument of November 9, 1911, 
as a codicil thereto. 

Witness my hand and seal this 26th day of February, A. D. 1918. 
(Signed) HEtfRY D. FRY. [seal.] 

18 Signed, sealed, published and declared as and for a second 

codicil to his last will and testament bearing date July 25, 
1910, by the above named testator in the presence of us, who, in his 
presence, at his request, and in the presence of each other, have sub¬ 
scribed our names as attesting witnesses thereto. 

(Signed) W. C. SULLIVAN. 

(Signed) J. J. DARLINGTON. 


Exhibit B. 

I, Gertrude May Fry, of Washington, D. C., being of a sound and 
disposing mind, do make and declare this my last will and testament 
in manner following, to wit: 

Item One. I desire that all my just debts be paid by my Executor 
to be hereinafter named. 

Item Two. I give, devise and bequeath unto my husband, Henry 
D. Fry, all my estate, real, personal and mixed, and wherever situ¬ 
ated for life, remainder to my children absolutely; and I hereby au¬ 
thorize and empower my said husband to lease, encumber or sell all 
or any part of my estate as absolutely as if the same were his own, 
the proceeds to be reinvested in real estate in this City in his dis¬ 
cretion and held as the original estate was. 

Item Three. Should I own mv house on L Street in square 620 in 
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this City, at the time of my death, it is my wish that the same or 
the proceeds thereof if sold as provided for in the foregoing para¬ 
graph shall belong to my husband until my children attain the age 
of twenty-one years, at which time it shall become theirs absolutely 

and equally. 

Item Four. I appoint my husband Executor of this my will 
and testament and request that he be not required to give 

14 bond. 

Witness mv hand this 18th day of June, 1891, 

GERTRUDE MAY FRY. 

Signed, published, and declared by Gertrude M. Fry the above 
named testatrix as and for her last will and testament in our pres¬ 
ence, who in her presence and in the presence of each other have 
signed our names as witnesses to the same. 

MARTHA A. DAVIDSON, 

MARY R. ALLEN, 

H. BRADLEY DAVIDSON, 

Witnesses. 

Answer of Gertrude C. Duvall and Edith G. Pearson. 

Filed June 29, 1920. 

* * * % * * * 

The joint and separate answer of the defendants, Gertrude C. 
Duvall and Edith G. Pearson, to the bill of complaint of the plaint¬ 
iff, National Savings & Trust Company, Administrator c. t. a. of 
Henry D. Fry, against them and Annabel Lee Fry, in chancery ex¬ 
hibited, respectfully shows, as follows: 

1 to 4. They admit to be true the allegations of fact contained in 
paragraphs numbered one to four, both inclusive. 

5. They admit the allegations of fact contained in the fifth para¬ 
graph of said bill, with the following qualification, to wit: That the 
payments received by these defendants, under the two policies of the 
Penn Mutual Life Insurance Company, made payable to them, were 
received by them merely as matter of convenience, because of the 
form of the policies, and to avoid the delay and confusion which 

might otherwise have arisen, and not in the assertion or re- 

15 linquishment of any claim of right thereto by them, and the 
said proceeds were turned over to the plaintiff, administrator 

c. t. a. without assertion or relinquishment of any claim or right 
thereto and without prejudice to the rights of any party in interest, 
either to assert or relinquish any claim of right thereto. 

6. Answering the sixth paragraph of said bill, these defendants 
say that it is not correct that they claimed that the said policies of 
insurance of the Penn Mutual Life Insurance Company, payable to 
them, or the proceeds thereof, are their absolute property. They 
have no knowledge as to what the defendant, Annabel Lee Fry, 

2—3776a 
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claims in respect of said policies or their proceeds and can neither 
admit nor deny the allegations of the bill as to her claim, and they 
demand proof thereof. They are advised and believe that the claim 
set up in the bill as being the claim of said defendant, Annabel Lee 
Fry is matter of law and not of fact, and that they are not required 
further to answer as to the same. 


7. Answering the seventh paragraph of said bill, these defendants 
deny that the will and codicils taken together devise lot 62 in Square 
111, one-half to defendant, Annabel Lee Fry, and the other half to 
be equally divided between these defendants, and they aver the fact 
to be that such disposition of said real estate is made solely and ex¬ 
clusively by the last codicil, dated February’ 26, 1918, as will fully 
appear by reference to the said will and two codicils. They deny 
that their claim with respect to said lot 62 in square 111 is correctly 
set forth in said bill, and aver the fact to be that their 


16 mother, Gertrude May Fry, born Campbell, by her will 
dated the 18th of June, 1891, devised and bequeathed all her 
estate, real and personal, with an exception hereinafter noted, to their 
father, the said Henry D. Fry, for his life, with remainder to these 
defendants, absolutely, but with power in their said father to sell the 
same and with the duty imposed upon him, in the event of any such 
sale, to reinvest the proceeds in real estate in this city, the real estate 
so acquired to be held by him upon the same trusts as those upon 
which the original estate was devised to him. That said Henry D, 
Fry, in the exercise of the power under said will, did sell certain of 
said real estate, to wit, lot D in Square 247, in this city, with its im¬ 
provements, consisting of a brick residence and physicians’ office, in 
which he and these defendants, his daughters, resided and in which 
he conducted the profession and business of a physician, and rein¬ 
vested the proceeds in lot 62 in Square 111, in this city, the same be¬ 
ing an unimproved and vacant lot. In the conveyance of said lot 
62 in Square 111 to himself, he omitted to have any words inserted 
therein limiting the estate to himself for life, with remainder to these 
defendants, as provided in the will of their said mother, but, instead 
thereof, had the property conveyed to himself, in fee simple, abso¬ 
lutely. The defendants are advised and believe that the omission, 
whether intentional or accidental, to have the terms of said trust 


under their mothers will set out. and declared in the deed of con¬ 


veyance, of said lot 62, in Square 111, to him, did not and could not 
extinguish the trust for their benefit created by their mother’s will, 
that, in Equity, he took only a life estate in said lot, with re- 
17 mainder in fee to these defendants, and that they are en¬ 
titled to have the said trust in said real estate established by 
the decree of this Court, and their title thereto, as remaindermen in 
fee, adjudged by this Court. 

These defendants have no knowledge as to what the defendant, 
Annabel Lee Fry, claims with respect to said lot 62, Square 111, but 
they deny that the purchase price of said lot 62 in Square 111 was 
not paid in whole out of the proceeds of their mother’s estate, or that 
any paid thereof was paid by the testator out of his own funds. They 
are informed and believe that the funds used to build the improve- 




11 


A. L. FRY VS. NAT. SAW & TR. CO., ETC., ET AL. 

ments on said lot, to wit, the sum of $20,000, were the proceeds of 
a loan obtained by their said father upon the security of the fee simple 
title to said lot, the said lot being encumbered by the testator, by 
deed of trust conveying said property in fee to trustees for that pur¬ 
pose. They further aver that the improvements thereon were built 
solely for the benefit of the testator and for his use in his lifetime 
and that he had the use thereof from the time of the construction, 
thereof to the date of his death, a period of about twenty years. They 
are advised that the further alleged claim of said Annabel Lee Fry 
as to said lot 62 in Square 111, set up in said 7th paragraph of said 
bill, as to the legal consequences resulting from the assertion, by these 
defendants, of their legal rights in the premises, is matter of law, 
as to which they are not required to answer. 

8. These defendants say that the averments of fact in the eighth 
paragraph of said bill as to their claims against the estate of the 
testator for the proceeds of sale of the house on L Street are inac¬ 
curate and they aver the fact to be that the said real estate, 

18 being lot 130 in .1. \V. Tyler’s subdivision of lots in Square 
021, (erroneously described as being in Square 020) and the 

proceeds thereof, if sold, were devised to their father to hold to his 
use until these defendants reached the age of twenty-one years, at 
which time it was to become the property of these defendants, abso¬ 
lutely, and equally, but, in the interim, their father was given the 
like power to sell the same and also the duty to reinvest the pro¬ 
ceeds in other property to be held by him for his use until these 
defendants reached the age of twenty-one years. That said testator 
did exercise said power of sale and did sell said real estate, on July 
6, 1903, but never accounted to these defendants for the proceeds 
of sale nor for any reinvestment thereof, if he made any, and these 
defendants are not informed and do not know whether or not the pro¬ 
ceeds of sale were invested by him, but they have never received 
any part thereof and they claim to be entitled to an accounting as 
to such proceeds and to be paid the same, with interest, from their 
respective twenty-first birthdays. They have no knowledge as to 
what claims the defendant Annabel Lee Fry, makes with respect to 
the said lot 130, in Square 621, and can not admit or deny that she 
makes the claims set out in the 8th paragraph of the bill and they 
demand proof thereof. And they further say that they arc advised 
that the claims so set up in said paragraph are matters of law, a* to 
which they are not required to make answer. 

That prior to their father’s death, they were without knowledge 
of the fact that the lot in Square 621 had been sold; that their father 
never gave them any information as to their mother’s estate 

19 and they never sought any, as they had no reason to distrust 
their father and did not and do not now believe that it was 

his purpose to deprive them of any of their property rights, and be¬ 
lieve that his failure to protect fully their rights under their mother’s 
estate was due to inadvertence or mistake. That the personal rela¬ 
tions between them and their father were always most affectionate 
and were never interrupted or marred until after his third marriage 
on September 8th, 1908, to the defendant, Annabel Lee Fry, when 
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a certain degree of estrangement began and increased, having no 
relation to property, but due solely to the personal attitude of said 
defendant to these "defendants, and her interference with the freedom 
of intercourse between them and their father which had theretofore 
subsisted. 

GERTRUDE C. DUVALL. 
EDITH G. PEARSON. 

W. G. JOHNSON, 

Counsel for Defendants. 


District of Columbia, ss: 

We do each of us severally swear that we have read the answer 
by us above subscribed and know the contents thereof, that the facts 
therein stated as true are true and those stated upon information and 
belief we each of us severally believe to be true. 

GERTRUDE C. DUVALL. 
EDITH G. PEARSON. 

20 Subscribed and sworn to before me this 28th dav of June, 
1920. 

[seal.] J. H. SNYDER, 

Notary Public, D. C. 

Separate Answer of the Defendant Annabel Lee Fry. 

Filed Julv 2, 1920. 

V / 

******* 

The defendant Annabel Lee Fry, for answer to the bill of com¬ 
plaint in the above entitled cause, answering, says: 

1. She admits the residences of the parties to the bill and the 
capacities in which they sue and are sued to be as alleged in Para¬ 
graph 1 thereof. 

2. She admits the death of Henry D. Fry, husband of this de¬ 
fendant and father of the defendants Gertrude C. Duvall and Edith 
G. Pearson, his only heirs at law and next of kin, that he died seized 
of record in his own name and in fee simple of Lot no. 62, in 
Hopkins’ Subdivision of Square 111, in the City of Washington, in 
the District of Columbia, with a valuable improvement thereon 
which was erected by him, and that he left a considerable amount 
of personal property, including various policies of insurance upon 
his life, as alleged in the second paragraph of the bill. 

6-4. She further admits that he left a last will and testament dated 
July 25, 1910, a codicil thereto dated November 9, 1911, and a 
second codicil thereto dated February 26, 1918, of which will and 
codicils she believes Exhibit A filed with the bill to be a 

21 correct copy; and she further admits that she renounced the 
position of executrix conferred upon ’her by the said will, 

and that the plaintiff National Savings and Trust Company was 
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thereupon appointed administrator with the will annexed pursuant 
to an agreement between herself and her co-defendants. 

5. The said testator at the time of his death left six insurance 
policies on his life then existing, two of which were payable to the 
defendants Gertrude C. Duvall and Edith G. Pearson and the other 
four to his Estate. This defendant has no personal knowledge of 
the sums of money realized from the said policies of insurance, but 
does not doubt that they are correctly set forth in Paragraph 5 of 
the bill. She admits that in and by the first codicil to his will the 
testator directed that all the proceeds realized from the insurance 
policies upon his life existing at the time of his death, whether pay¬ 
able to his Estate, this defendant or to his daughters, l>e divided 
equally, share and share alike, between them. 

6. She believes it to be true that her co-defendants Gertrude C. 
Duvall and Edith G. Pearson claim that the two of the said policies 
in which they were named as beneficiaries were not subject to the 
disposition attempted to be made of them by the testator in and by 
his said codicil, and that the proceeds thereof are their absolute 
property; and, as she is advised, believes and therefore avers, should 
they elect to take the proceeds of the said two policies under their 
said claim of right and in opposition to the provisions of the testator’s 
codicil, this defendant is entitled to have made good to her out of 

the testator’s Estate generally, including the remaining 
22 policies upon his life existing at the time of his death, such 
sum of money as will equal the provision intended for her 
in and by the said codicil. 

7. Answering the Seventh paragraph of the bill, this defendant, 
according to her best knowledge, information and belief, says: 

By her will dated June 18, 1891, probated as a will of personal 
property on December 8, 1891, and as a will of real estate in 
November, 1898, May Gertrude Fry, the mother of the defendant* • 
Gertrude C. Duvall and Edith G. Pearson, devised to her husband 
Dr. Henry D. Fry all her property, real and personal, for life, with 
power to lease, encumber and sell as absolutely as if it were his own 
property, the proceeds to be reinvested in real estate in Washington 
and held as the original estate was, except that her L Street house, in 
Square 624, should belong to her husband until her children w*erc 
tw 7 entv-one years of age and should then become their property, ab¬ 
solutely. In addition to the said L Street property, she died seized 
of Lot “D” of Evans Subdivision of part of Square 247, which prop¬ 
erty, however, was at her death subject to a deed of trust bearing 
date June 19. 1891, recorded in Liber 1588, at folio 268, of the Land 
Records of the District of Columbia, to secure the joint and several 
promissory note of her said husband and herself for $7,000, the said 
deed of trust reciting that the said encumbrance v’as a loan of the 
said sum of $7,000 to the said May Gertrude Fry for the benefit of 
her separate estate, and which encumbrance continued in force until 
on or about the 4th dav of November, 1898, when it was paid 
25 off bv Dr. Fry, and the property released to him bv a deed 
of release duly recorded in Liber 2347, at folio 165, of the 
said Land Records, with his own funds, the Estate of the said May 
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Gertrude Fry comprising no assets other than the said two pieces 
of real estate of any considerable value, and, as shown by the 
guardianship account of the said Henry D. Fry, guardian for his 
said daughters, being guardianship cause No. 1738 on the Probate 
side of this Court, no part of such other assets as were left by her 
were applied to the payment of the said encumbrance. In or about 
the month of Octolier, 1898, the said llenrv 1). Fry, being desirous 
of providing a more convenient and desirable home for his children 
than till* said Lot “I) ’, in Square *247, entered into an agreement of 
exchange with one Charles Farlv, under which the said Earlv was 
to convey to the said Henry I). Fry Lot No. 02, in Square 111, unim¬ 
proved. at an exchange valuation of $19,000, subject to an encum¬ 
brance then existing upon the said lot of $7,500, maturing on or 
about the first of September, 1899, which encumbrance was to be 
assumed 1 »v the said Henry D. Fry, who, in consideration of the 
equity in the said lot 02, of $11,500, and a promissory note for 
$8,500 to be secured bv Charles Farlv on said Lot. lettered “IV’, in 
Square 247. was to convey the said last mentioned lot to the said 
Charles Early, with the improvements thereon, known as No. 1133 
14th Street, Northwest, the said Lot “D” being given an exchange 
valuation of $20,000 in the said transaction. Under this agreement, 
the said Early was to give to the testator Henry P. Fry his equity in 
said Lot 62, in Square 111. valued at $11,500, and his promissory 
note secured on said Lot “D" for $8,500, making a total con¬ 
sideration of $20,000, in exchange for which the testator was 
21 to give* to Early, clear of encumbrance. Lot “D”, in Square 
347, at a valuation of $20,000, and assume an encumbrance 
on Lot 62 of $7,500, thus making the cost to him of said Lot 62. 
$27,500. or $7,500 above the valuation fixed for the said lot “D”. 
Contemporaneously with this transaction, and evidently for the 
purpose of complying with his obligation to convey the said Lot 
“H” to the said Charles Early free of encumbrance, the said testator 
paid off the encumbrance of $7,000 which had existed on the said 
Lot “I)’’ at the time of the death of Mav Gertrude Frv and which 
bad continued unpaid and a charge against the said Ix>t “P” until 
the time of the said exchange between the testator and the said 


In the consummation of the exchange of the properties, according 

to the recitals contained in the convevances between them, the terms 

« 

of the preliminary agreement of sale were slightly varied, the testator 
having conveved the said Lot “D” to the said Earlv, bv a deed bear- 
ing date November 4, 1898, recorded in Liber 2347, at folio 167, for 
the consideration of $16,000. while the said Early bv his deed dated 
November 3. 1898, recorded in sain Liber 2347, at folio 174, of said 
Land Records, conveyed the said Ix>t 62, in Square 111, to the tes¬ 
tator upon a consideration of $15,000 and subject to an unpaid bal¬ 
ance of $7,500, under a deed of trust against the said last named lot, 
recorded in Liber 1778, at folio 384, of said Land Records, which en¬ 
cumbrance the testator assumed and agreed to pav, the testator ac¬ 
cording to these recitals paying for the said Ixit 62 $6,500 in excess of 
the value allowed him in exchange for said Lot “D,” in Square 247, 
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wliicli said encumbrance so assumed was subsequently paid 
-•) by the said Henry D. Frv and a release to him therefrom of 
the said Lot 62 was duly executed and recorded on August 7, 
1899, in Liber 2439, at folio 100, of the said Land Records. There¬ 
upon, in addition to the consideration contributed bv him to the ac¬ 
quisition of the said Lot 62, which was unimproved, the said testator 
immediately erected thereon a substantial and handsome residence 
for himself and his daughters, combined with a sanitarium for the 
treatment of patients in connection with his profession as a. phy¬ 
sician, of which profession he was an eminent member, at a cost con¬ 
tributed wholly by himself out of his individual resources of about 
$27,000, and the said property continued to be used and enjoyed as 
their common home for many vears until the defendants Gertrude 
C. Duvall and Edith G. Pearson, who were aged respectively about 
thirteen and eleven years at the time of the said exchange of proper¬ 
ties, had attained their majority, had married, and gone to homes of 
their own, shortly after which time the said Henry P. Fry, also, re¬ 
moved from the said property, which thereupon was and continues 
to be rented as a Seminary for young ladies. Under these facts, as 
this defendant is advised, believes and therefore avers, the claim of 
her co-defendants that, because the said Lot “D,” in Square 247, in 
which their father had a life estate with remainder to themselves, 
went in part payment of Lot 62, in Square 111, the last named lot 
upon the death of their father becomes altogether their property, re¬ 
gardless of the fact that he contributed from his own resources a large 
part of the purchase money of the unimproved lot, and subsequently 
contributed the whole of the cost of the improvement thereon, which 
constitutes the major part of its value, is untenable and insuf- 
26 ficient to defeat the provisions of his will as to the division of 
the said Lot 62 between themselves and her; nor, as she is 
further advised, believes and therefore avers, even if the claim of her 
co-defendants were otherwise maintainable, are they entitled con¬ 
sistently with the doctrines of Courts of Equity to claim the whole 
ownership of the said Lot 62, in opposition to the provisions of the 
testator’s will, except upon terms of electing to relinquish to her so 
much of the benefits otherwise provided for them in and by the said 
will, and not otherwise accruing to or capable of being claimed by 
them, as will make good to her the one-half share of the said Lot 62 
given her by the will and codicils of the testator, leaving what may 
remain of his Estate to be divided share and share alike among the 
defendants in accordance with Paragraph V of his will, his personal 
estate, exclusive of the two policies payable by their terms to her co¬ 
defendants, aggregating to her best knowledge, information and be¬ 
lief nearly or quite $40,000, and being, therefore, sufficient to admit 
of equalization of benefits in full accordance with his plain purposes 
and intent as manifest upon the face of his will and codicils. 

8. With respect to the property referred to in the will of the said 
May Gertrude Fry as her “house on L Street in Square 620,” answer¬ 
ing according to her best information, knowledge and belief, this de¬ 
fendant says as follows: The said property was Sub-lot 130 of James 
W. Taylor’s Subdivision in Square 621, improved by House No. 40 
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L Street, Northwest, in the City of Washington, and was conveyed by 
the said Henry L). Fry to Giovanni Daniere on July 7, 1903* 

27 by a deed recorded in Liber 2707, at folio 204, of said Land 
Records, the transaction being closed through the Columbia 

'Title Company, whose records show that the property sold for $1,850, 
and that its net proceeds were $1,773.32. The defendant Gertrude 
C. Duvall, born May 25, 1885, reached her majority, thereby becom¬ 
ing entitled under the will of her mother to one-half of the said pro¬ 
ceeds, on the 25th day of May, 1906, while the defendant Edith G. 
Pearson, born March 20, 1887, attained her majority and became 
similarly entitled on the 20th day of March, 1908, or twelve years 
and ten years, respectively, before the death of the said Henry D. 
Fry, who lived in Washington, where they also resided, throughout 
the said periods with the exception of brief absences on account of 
his health in the later years of his life, and whose probable decease, 
because of his ill health, was known to them and to his friends, gen¬ 
erally, for one or more years before his death, making it incumbent 
upon them, as this defendant is advised, believes and therefore avers, 
to make their claim that he had not accounted to them for their said 
funds while he was still living and able to make defense thereto. 
This defendant is without concern as to the comparatively small pe¬ 
cuniary interest to herself involved in any question concerning this 
fund, but has no such knowledge, information or belief as will enable 
her to admit that Dr. Fry did not promptly, fully and in good faith 
account to her said co-defendants for their respective shares of the 
proceeds of the said L Street property, or to reconcile omission upon 
liis part to do so with the exceptionally high character and good 
repute for justice, integrity and fair dealing maintained by 

28 him throughout his life, and believes it her duty to him and 
to his memory to call for strict proof in that regard, as well 

as of adequate explanation of their action in postponing their said 
demand until after his death. 

9. This defendant believes it to be true that the plaintiff is en¬ 
titled to the instructions of the Court as to its duty with respect to 
the several claims of the defendants in its bill set up, and is willing 
that the same shall be adjudicated in this cause and the plaintiff in¬ 
structed aceordinglv. 

ANNABEL LEE FRY. 

GEO. P. HOOVER, 

A tty. for Deft. Annabel Lee Fry. 


District of Columbia, sx: 

I, Annabel Lee Fry, on oath say that I have read the foregoing 
answer and know the contents thereof, that the allegations therein 
set forth as of personal knowledge are true, and that those set forth 
upon information and belief T believe to be true. 

ANNABEL LEE FRY. 
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Subscribed and sworn to before me tliis 19th dav of June, A. D. 
1920. 

Tseal.I MINNIE R. IIOHN, 

Notary Public, D. C. 

29 Decree . 

Filed September 2, 1921. 


This cause having come on regularly to be heard, upon the plead¬ 
ings and evidence, in open Court, and having been argued by counsel 
lor all the parties, and considered by the Court, it is, by tlie Court, 
this 2d day ol September, 1921, adjudged, ordered and decreed, as 

lollows: 

1. That the defendants, Gertrude C. Duvall and Edith G. Pear¬ 
son, are the owners, in fee, as tenants in common, of equal moieties 
ol Lot numbered sixty-two (62) in Hopkins’ subdivision of Square 
numbered one hundred and eleven, (111) in the City of Washing¬ 
ton, District of Columbia, and the improvements thereon, free, re¬ 
leased and discharged from any right, title or claim of any other 
party to this cause, and from the attempted devise thereof by will 
and codicils of Henry D. Fry. 

2. That said Gertrude C. Duvall and Edith G. Pearson became en¬ 
titled to possession of said real estate upon the death of their father, 
Henry D. Fry, on May 12, 1919, and that they are also entitled to the 
rents and profits of said real estate, from the death of said Henrv D. 
Fry. 

8. That the plaintiff herein shall forthwith surrender possession 
of said real estate to the said defendants and account to and pay over 
to them, in equal shares, all rents and profits in its possession, derived 
from said real estate, and any lease or leases of the same and any and 
all securities for the payment of the rent thereof. 

4. That the said defendants, Gertrude C. Duvall and Edith G. 

Pearson are the joint and several owners in equal shares of 
30 the two policies of insurance issued by the Penn Mutual Life 

Insurance Company upon the life of said Henry D. Fry, for 
the sum of $5,000.00 each, made payable to them, and are entitled 
to the entire net proceeds thereof, and the plaintiff herein, as admin¬ 
istrator, c. t. a. shall account to and pay over to said defendants 
the entire proceeds of said policies, in equal shares. 

t t e said Henry D. , at tlie time of his death, was ac¬ 
countable, as trustee under the will of Gertrude May Fry, to the de¬ 
fendants, Gertrude C. Duvall and Edith G. Pearson, for the sum 
of $1,848.32, payable to them in equal parts of $924.16 each, the 
same being the net proceeds of sale of premises No. 40 L Street. 
N. W., being Lot No. 130, in Square No. 621, in the City of Wash¬ 
ington, District of Columbia, which real estate was devised to them 
by the will of their mother, Gertrude May Fry, and the plaintiff, as 
administrator c. t. a., of said Henry D. Fry" shall pay to each of 
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them, from said estate, the sum of $0*24.16, and shall also pay in¬ 
terest thereon, that is to say, upon the said sum of $924.16 from May 
25, 1906, to Gertrude C. Duvall, until said principal sum is paid to 
her, and upon a like sum from March 20, 1908, to Edith G. Pearson, 
until said principal sum is paid to her. 

6. The defendants, Gertrude 0. Duvall and Edith G. Pearson, hav¬ 
ing elected to assert their rights to said Lot No. 62, in Square No. 
Ill, and to the proceeds of the two life insurance policies in which 
they are the named beneficiaries, against the attempted dispositions 
thereof by the will and codicils of the said Henry D. Fry, the de¬ 
fendant, Annabel Lee Fry, is entitled to be subrogated to the 

31 rights of the defendants, Gertrude C. Duvall and Edith G, 
Pearson, under said will and codicils, in the rest of the estate 

of the said Henry D. Fry, bequeathed to them, to the extent of the 
value of the interests attempted to be given in the said real estate, 
and the said two policies of life insurance. 

7. To carry out the foregoing provisions of this decree, the said 
administrator, c. t. a. shall apply and distribute the estate of said 
Henry D. Fry in the order of priority as follows: 

(1) To the payment of the debts due by the testator, including 
the amount due Gertrude C. Duvall and Edith G. Pearson, as fixed 
by the fifth paragraph of this decree. 

(2) To the payment of the costs of the administration of the estate 
and the costs of this suit to be taxed by the Clerk, and an allowance 
of $250.00 to the plaintiff for counsel fees in this cause. 

(3) To the satisfaction of the legacies bequeathed by paragraphs 
1 and 2 of the will, dated July 25th, 1910. 

(4) To Annabel Lee Fry, widow of Henry D. Fry, deceased, a 
sum equal to one-third of the entire proceeds from all the life in-^ 
surance policies upon the life of the testator, including the proceeds 
of all policies payable to his estate, to both or either of his daughters. 

(5) To the said Annabel Lee Fry, widow, the sum of $40,000.00, 
or such proportion thereof, as and in so far as, the assets of the estate 
of Henrv D. Frv mav be sufficient and adequate; the said above men- 
tioned sum of $40,000.00 being equal to the ascertained value of the 
interest in said Lot No. 62, in Square No. Ill, devised to the said 

Annabel Lee Fry by the codicil to the will of Henry D. Fry, 

32 which codicil is dated Februarv 26, 1918. 

(6) To distribute the residue of said estate, if any, equally 
share and share alike among Annabel Lee Fry, Gertrude C. Duvall 
and Edith G. Pearson. 

And from the foregoing decree, the defendant, Annabel Lee Fry, 
having in open Court noted an appeal from this decree to the Court 
of Appeals of the District of Columbia, it is further ordered that the 
amount of the security on such appeal is fixed at the sum of One 
Thousand ($1,000.00) Dollars, if to operate as a supersedeas, and 
at One Hundred ($100.00) Dollars if for costs only, with the privi¬ 
lege to the defendant, in lieu of such bond for costs, to deposit in 
the Registry of the Court the sum of Fifty ($50.00) Dollars. 

WENDELL P. STAFFORD, 

Justice. 
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Memoranda. 


September 2b, 1921.—Boml on appeal of defendant No. 1 for 
$1,000 approved and filed. 

October 17, 1921.—Statement of evidence submitted. 

December 20, 1921.—Statement of evidence signed bv Court, and 
filed. 

33 Assignments of Error. 

Filed January' 7, 1922. 

******* 


1. The Court erred in decreeing that the defendants, Gertrude C. 
Duvall and Edith G. Pearson are the owners in fee, as tenants in 
common, of equal moities of lot numbered 02 in square numbered 
111, and the improvements thereof free, released and discharged 
from any right, title or claim of any other party to this cause, and 
from the attempted devise thereof bv the will and codicils of Henrv 
D. Fry. 


2. The Court erred in decreeing that Gertrude C. Duvall and 
Edith G. Pearson became entitled to possession of said real estate 
upon the death of their father, Henry I). Fry and that they are also 
entitled to the rents and profits of said real estate from the death of 
the said Ilenrv 1). Fry. 

3. The Court erred in decreeing that the plaintiff shall forthwith 
surrender possession of said real estate to the said defendants and 
account to and pay over to them all rents and profits in its possession 
derived from said real estate and any lease or leases of the same, 
and any and all securities for the payment of the rent thereof. 

4. The Court erred in decreeing that the defendants, Gertrude C. 
Duvall and Edith G. Pearson are the joint and several owners in 
equal shares of the policies of insurance issued by the Penn Mutual 
Life Insurance Company upon the life of Henry D. Fry, and are 
entitled to the entire net proceeds thereof, and in further decreeing 
that the plaintiff as Administrator c. t. a. shall account to and pay 

over to the said defendants the entire proceeds of the said 
34 policies in equal shares. 

5. The Court erred in decreeing that Henry D. Fry at the 
time of his death was accountable as trustee under the will of 
Gertrude May Fry to the defendants. Gertrude C. Duvall and Edith 
G. Pearson for the sum of $1,848.32, being the net proceeds of sale 
of premises No. 40 L Street, Northwest, and in further decreeing 
that the plaintiff as Administrator c. t. a. of said Henry D. Fry shall 
pay to each of said defendants the sum of $924.16 with interest 
thereon. 

6. The Court erred in decreeing that the Administrator c. t. a. 
make distribution of the estate of Henry D. Fry upon the erroneous 
assumption that the defendants Gertrude C. Duvall and Edith G. 
Pearson are the owners in fee, as tenants in common, of lot num- 
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bered 02 in square numbered 111. and as such are entitled to the 
rents and profits of said real estate from the death of said Henry D. 
Fry. 

7. The Court erred in decreeing that the Administrator e. t. a. 
make distribution of the estate of said Henry D. Fry upon the 
erroneous assumption that the defendants, Gertrude C. Duvall and 
Edith G. Pearson are the owners of the two policies of insurance 
issued by the Penn Mutual Life Insurance Company upon the life 
of said Henry D. Fry. 

8. The Court erred in failing and refusing to determine and de¬ 
cree that said Henry D. Fry acted as agent for his wife, Gertrude 
May Fry in erecting the brick dwelling known as premises No. 1133 
Fourteenth Street, Northwest, described as lot “D” in Square 
numbered 247. 

9. The Court erred in failing and refusing to determine and 

decree that the said Henry D. Fry by paying off the deed of 

35 trust of $7,000.00 on lot “D” in square numbered 247, of 
which he was tenant for life, acquired a lien upon said land 

and premises by reason of such payment. 

10. The Court erred in failing and refusing to determine and 
decree that the said Henry D. Fry acquired a lien on said lot “D” 
in square numbered 247 for the amount expended by him in the 
completion of the brick dwelling known as No. 1133 Fourteenth 
Street, Northwest, which was begun during the life of his wife, 
Gertrude May Fry. and was uncompleted at the time of her death. 

11. The Court erred in failing and refusing to determine and 
decree that the said Henry D. Fry acquired a lien on said lot “D” in 
square numbered 247 bv paying off the deed of trust thereon, and 
making expenditures for the completion of the dwelling thereon 
after the death of his wife, Gertrude May Fry, bv virtue of which 
liens he acquired a proprietary interest in said land and premises. 

12. The Court erred in failing and refusing to determine and 
decree that the improvements erected by Henry D. Fry on lot 
numbered 62 in square numbered 111 known as premises No. 1601 
Connecticut Avenue were not erected bv a life tenant whose interest 
therein was extinguished upon the termination of the life estate. 

13. The Court erred in failing and refusing to determine and 
decree that the claim of Gertrude C. Duvall and Edith G. Pearson 
of ownership, as reversioners or remaindermen, of lot “D” in square 
111 known as premises No. 1601 Connecticut Avenue is inequitable 
and without foundation in a Court of equity. 

14. The Court erred in failing and refusing to determine 

36 that the claim of Gertrude C. Duvall and Edith G. Pearson 
against the estate of Henry D. Fry for the proceeds of the 

sale of premises known as No. 40 L Street, Northwest, is barred by 
laches. 

The foregoing constitute errors relied upon by the defendant, 
Annabel Lee Frv on the appeal in this cause. 

GEO. P. HOOVER, 

Attorney for Defendant Annabel Lee Fry. 


\ 
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Service of a copy of the foregoing assignments of error acknowl¬ 
edged this 7th day of January, 1922. 

W. G. JOHNSON, 

Attorney for Defendants Gertrude C. Duvall 

and Edith G. Pearson. 


W. C. SULLIVAN, 
Attorney for Plain til}. 


Designation of Record. 

Filed January 7, 1922. 
« • 

jj{ »j» jj{ 


Morgan II. Beach, Esq., 

Clerk Supreme Court District of Columbia. 

Sir: 


In making up transcript of record on appeal to the Court of 
Appeals of the District of Columbia in the above entitled cause you 
will please include the following: 

1. Bill of complaint, order to tile and exhibits, filed March 30, 
1920. 


2. Answer of defendants, Gertrude C. Duvall and Edith G. 
Pearson, filed June 29, 1920. 

37 3. Answer of defendant. Annabel Lee Frv, filed July 2, 

1920. 


4. Final decree passed and filed September 2, 1921. 

5. Memorandum of approval and filing of undertaking on appeal, 
September 26, 1921. 

6. Memorandum of submission of statement of evidence on 
appeal, October 17, 1921. 

7. Memorandum of statement of evidence on appeal approved 
and ordered of record December 20, 1921. 

8. Assignments of error. 

9. This designation of record on appeal. 


GEO. P HOOVER, 


Attorney for Defendant Annabel Lee 



Service of a copy of the foregoing designation of record acknowl¬ 
edged this 7th day of January, 1922. 

W. G. JOHNSON, 

Attorney for Defendants Gertrude C. Duvall 

and Edith G. Pearson. 
W. C. SULLIVAN, 
Attorney for Plaintiff. 
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O Q 

on 


Supreme Court of the District of Columbia. 


United States of America, 

District of Columbia, ss: 

1, Morgan H. Beach, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 
1 to 37, 1 K»th inclusive, to be a true and correct transcript of the 
record, according to directions of counsel herein filed, copy of which 
is made part of this transcript, in cause No. 37727 in Equity, 
wherein National Savings and Trust Company of Washington, 
D. C., Administrator with will annexed of Henry D. Fry, deceased, 
is Plaintiff and Annabel Fee Frv, Gertrude C. Duvall and Edith G. 

%j * 

Pearson are Defendants, as the same remains upon tlie files and of 
record in said Court. 

In testimony whereof, I hereunto subscribe mv name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 2-1 th dav of January, 1922. 

| Seal of Supreme Court of the District of Columbia. J 

MORGAN Ii. REACH, 

Clerk, 

By W. E. WILLIAMS, 

Assistant Clerk. 

L M. G./E. W. 


:v.) 


In the Supreme Court of the District of Columbia, Holding 

an Equity Court. 


Equity. No. 37,727. 

National Savings and Trust Company of Washington, D. C., 
Administrator With Will Annexed of Henry D. Fry. Deceased, 
Plaint iff. 

vs. 

Annabel Lee Fry, Gertrude C. Duvall, and Edith G. Pearson, 

Defendants. 


Statement of Evidence. 

Be it remembered, that at the trial of the above entitled cause, be¬ 
ginning Wednesday, April 27, 1921 and ending May 4, 1921 before 
Mr. Justice Stafford, holding an Equity Court, the following pro¬ 
ceedings were had. evidence, oral and documentary, offered and 
given, rulings made by the Court and exceptions taken and allowed 

on behalf of the defendant. Annabel Lee Frv. 

7 •/ 

Thereupon to maintain the issues on its part joined, the plaintiff 
formally offered in evidence the last will and testament and the 
codicils thereto of Henry D. Fry, of which plaintiff’s Exhibit “A’’ 
attached to the bill of complaint is a copy, and the last will and testa* 


1 


r 



i 




liient of Gertrude M. Frv, deceased, of which plaintiff’s Exhibit “B” 
attached to the hill of complaint is a copy, which copies are made 
part hereof. 

Thereupon plaintiff announced that the only other formal proof 
it had to offer was in substantiation of the allegations of the bill of 
complaint as to the funds which had been realized on the 
40 policies of insurance by the plaintiff at the time of the filing 
of the bill of complaint and upon counsel for the defendants 
stating that there was no dispute as to this the plaintiff announced 
that it rested. 

Thereupon to maintain the issues on her part joined the defend¬ 
ant, Annabel Lee Fry offered and gave evidence as follows: 

Thereupon said defendant offered in evidence a certain deed which 
was marked Exhibit l, defendant Annabel Lee Fry, the material 
portions of which are in words and figures as follows:" 


‘‘This indenture made this 27th day of June, 1885, between Julia 
T. Scott, widow, devisee and executrix of Gustavus H. Scott, lately 
deceased, of the District of Columbia, of the first part, and Gertrude 
M. Fry, of said District, of the second part”, 


whereby the grantor, as devisee as aforesaid, and exercising the power 
and authority conferred upon her by the terms of the last will and 
testament of said Gustavus, for and in consideration of the sum of 
Seven Thousand Dollars ($7,000) paid to her by Gertrude M. Fry, 
conveyed to said Gertrude M. Fry in fee simple, 


“all that certain piece or parcel of land and premises situate and 
being in the City of Washington, District of Columbia, and known 
and distinguished as Lot Lettered “D”, in John 0. Evans’ Sub¬ 
division of original Lot Twelve (12), in Square Two Hundred and 
Forty-seven (247) ”, 


said deed being recorded on July 15, 1885 among the land records 
of the District of Columbia in Liber 1129, folio 442, et seq., (being 
the land improved by premises known as 1133 Fourteenth Street 
N. W.) 

Thereupon said defendant offered in evidence a certain 
41 record from the office of the building inspector of the District 
of Columbia, which was marked Exhibit 2, defendant An¬ 
nabel Lee Fry, the material portions of which are in words and fig¬ 
ures as follows: 


“Application for Permit to Build—Brick and Stone,” 

Washington, D. C., May 12, 1891, No. 2268, in which Henry D. 

\, e^er t)ed as the owner, applied for a permit to build a brick 
building on Lot “D”, in Square 247, known as 1133 Fourteenth 
Street, N. W., the architect being James F. Denson, and builder, 
John E. Simms, the purpose of the building being for a dwelling, 
size of the building, eighteen feet front, with depth of sixty-three 
feet, to be four stories in heighth with cellar, the estimated cost of 
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the proposed improvement to be $10,000, the application for the 
permit being signed by John E. Simms, the builder. 

Thereupon said defendant ottered in evidence certificate of the in¬ 
spector of plumbing of the District of Columbia, marked Exhibit 3, 
defendant Annabel Lee Fry, the material portions of which are in 
words and figures as follows: 

Said certificate being dated Washington, May 12, 1891 and cer¬ 
tifying that Dr. Henry D. Fry has filed a plan of plumbing and 
drainage work proposed to he placed in and upon building erected 
on Lot “I) v , in Square 247, to he known as 1133 Fourteenth Street, 
X. W., owned by I)r. Henry D. Fry, and upon examination the 
plans are found to be satisfactory and in accordance with regulations 
of the District of Columbia, and are accordingly approved by the 
inspector of plumbing. 

Thereupon said defendant ottered in evidence a certain permit 
issued by tbe Inspector of buildings of the District of Columbia, 
which was marked Exhibit 4, defendant Annabel Lee Fry, 
42 the material portions of which are in words and figures as 
follows: 


“Permit to Build. 

“No. 2268. 

“District of Columbia, 

“Office of Inspector of Buildings. 

“Washington, D. C., May 12, 1891. 

“This is to certify that Henry D. Fry has permission to erect one 
four-story brick building on Lot “D” of Square 247 in accordance 
with application No. 2268 on file in this office, and subject to the 
provisions of building regulations of the District of Columbia. No. 
1133 Fourteenth Street, N. W. * * * 

“Bv order of the Commissioners, D. C. 

“JOHN B. BRADY, 

“C lerk Inspector of Buildings.” 

Thereupon said defendant offered in evidence a certain deed of 
trust which was marked Exhibit 5, defendant Annabel Lee Fry, 
the material portions of which are in words and figures as follows: 

“This deed made this 19th day of June, A. I)., 1891. 

“Witnesseth, That Gertrude M. Fry and Henry D. Fry, her hus- 
band, of the District of Columbia (said Gertrude M. Fry acting 
herein as a feme sole and in relation to her separate estate) parties, 
hereto of the first part, for the purpose of carrying into full effect 
the uses and trusts hereinafter declared, and for and in considera¬ 
tion of Five Dollars ($5.00) to them in hand paid by Thomas Hyde 
and Charles C. Glover, of said District, parties of the second part”, 

convey, etc., 









A. L. FRY VS. NAT. 8AV. & TR. CO., FTC., FT AL. 25 

“to the use of the said Thomas Hyde and Charles C. Glover, 
48 as joint tenants”, 

the following described lands, etc., viz: 

“all of Lot lettered “D” in John O. Evans’ subdivision of part of 
Tx)t numbered Two hundred and Forty-seven (247), as per plat 
recorded in Liber R. AY., folio 25 of the records of the otliee of the 
Surveyor of the District of Columbia, said lot. fronting according 
to said plat eighteen (18) feet on Fourteenth Street, X. AY., in 
said city,” 

said deed of trust being given, 

“to secure the full and punctual payment of one joint and several 
promissory note- of even date with these presents in the sum of 
Seven Thousand Dollars drawn and signed by the said parties of 
the first part and given for money, loaned said Gertrude M. Fry for 
the benefit of and in relation to her separate estate and payable to 
the order of Arthur T. Brice five years after date at the banking 
house of Riggs & Company in said oily and interest thereon at the 
rate of five percentum per annum, payable semi-annually at the 
same banking house, “and during the continuance of this trust or 
until a sale and conveyance as hereinafter provided for, to stand 
seized of said land and premises, unto the use of said Gertrude M. 
Fry, her heirs and assigns and on full payment of said note and 
interest thereon and all sums advanced or expended in respect of this 
trust (including half commissions to the trustees on the debt secured 
in case of advertisement hereunder and no sale) to release and re¬ 
convey in fee—the above granted land and premises—unto the 
said Gertrude M. Fry, or the person or persons then claiming the 
same by, through or under her.” 

The said deed also gave to the trustees, in the event of default in 
the payment of said note, the power to sell and convey the land, pay 
the note, interest and costs out of the proceeds, and to pay over the 
surplus, if any, “to the said Gertrude M. Fry, her heirs or assigns.” 
The said deed was executed and acknowledged by said Gertrude M. 
Fry and Henry D. Fry, said deed of trust being recorded among the 
land records of the District of Columbia on June 19, 1891 in Liber 
I088, folio 268. 

Thereupon counsel for the defendants, Gertrude C. Duvall and 
Edith G. Pearson admitted in open Court that the certificate of 
death duly and regularly filed in the office of the health officer of 
the District of Columbia established that the said Gertrude M. Fry 
died at 1129 Fourteenth Street, X. AY. on the 7th day of October, 
1891. and the contents of said record were conceded as facts 
established in the case. 

44 Thereupon further to maintain the issues on her part 

joined the said defendant offered in evidence the records 
from the Supreme Court of the District of Columbia, holding an 
Orphans’ Court as follows: 
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“In the Supreme Court of the District of Columbia, Holding Special 
Term for the Orphans Court Business. 

Administration. No. 4178. 


In the Matter of The Estate of Gertrude M. Fry, Deceased. 


“The petition of Henry D. Fry respectfully represents, first, that 
lie is a citizen of the United States and resides in the District, of 
Columbia. 

(2) That Gertrude M. Fry, late of the said District, and a citizen 
of the United States, departed this life on or about the — day of 
October, 1891. 

(3) That the said Gertrude M. Fry died seized and possessed of 
real estate and personal property, having made a last will and testa¬ 
ment. and leaving her surviving your petitioner, her husband, and 
Gertrude M. Fry and Edith Fry, her children, aged respectively six 
and four years. 

(4) That said decedent left a last will and testament bearing 
date the 18th day of June, A. D. 1891, which is herewith presented 
for probate. 

(5) The said testatrix died possessed of the following goods and 
chattels, to-wit: Money in bank. $200; household furniture, silver¬ 
ware, $750; one bond of the value of $50, in all about $1,000, 
leaving no debts except funeral expenses, about $300. 

(0) Petitioner is the executor named in said will, and as such be¬ 
lieve-* himself entitled to letters testamentarv on said estate; 
45 wherefore he prays that said will be admitted to probate and 
record, and letters testamentary granted unto him accordingly. 


(Signed) 


HENRY D. FRY. 


“Subscribed and sworn to this 18th day of December, A. I>. 1891, 
before me, 

L. P. WRIGHT, 
Register of Wills , D. C ” 


* An endorsement thereon has the caption and the notation, 
‘Registered and filed, H. B. Davidson, Proctor.’ 

The file mark is ‘December 18, 1891.’ ” 

Thereupon said defendant offered in evidence order passed in the 
foregoing administration case as follows: 

“Upon consideration of the petition of Henry D. Fry, and it 
appearing to the Court that the will of the said deceased, dated the 
18th day of June, 1891, has been duly filed and the execution 
thereof proven by the oaths of all of the subscribing witnesses 
thereto, and no objection having been signified to the Court, it is, 
this 18th day of December, A. D. 1891, ordered, adjudged and de¬ 
creed that said will be admitted to probate and record and that 
letters testamentary be issued to Henry D. Fry, the executor named 
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in said will, upon bis giving bond in tbe penal sum of $300, con¬ 
ditioned for the faithful discharge of bis trust. 

(Signed) A. K. HAGNER" 

Thereupon said defendant offered in evidence tbe further record 
from said Orphans Court as follows: 

“The petitioner, Henry I>. Fry. respectfully represents unto the 
court as follows: 

(1) He is a citizen of the United States and a resident of the 
District of Columbia. 

10 “(2) That Gertrude M. Fry, late a citizen of the United 

States and a resident of said District, departed this life on 
or about the 7th day of October, A. D. 1801, leaving as her sole 
heirs of law and next of kin, her husband, your petitioner, and two 
minor children, Gertrude Campbell Fry and Edith G. Fry, of the 
ages of thirteen and eleven years respectively, both of whom reside 
in said District with their father, vour petitioner. 

(3) That Gertrude May Fry, deceased, left a last will and testa¬ 
ment dated June IN, 1891. whereby she devised all of her property, 
real and personal, unto your petitioner for life, the remainder to 
her said children, and appointed your petitioner sole executor thereof, 
and conferred upon your petitioner power to sell and convey her 
real estate. That on or about the 13th day of December, 1891, the 
said will having been proved by oaths of all of the subscribing 
witnesses thereto, was by order and decree of this honorable Court 
admitted to probate and record, and letters testamentary granted to 
your petitioner as executor thereof, who was duly qualified as such, 
all of which will more further appear by reference to the record 
and proceedings in Administration Cause No. 4178, to which 
reference is hereby made, said will having been duly recorded as 
aforesaid in Will Book No. 30, at page 397. 

Your petitioner is desirous that said Will of said Gertrude May 
Fry, deceased, may by decree of this Court he admitted to probate 
and record so far as the same disposes of real e-tate, in conformity 
with the provisions of the Act of Congress approved June 8. 
1898. 

47 “Wherefore your petitioner prays that said last will and 

testament of the said Gertrude M. Fry, deceased, may be ad¬ 
mitted to probate and record as to real estate by decree of this hon¬ 
orable Court, and that letters testamentary may be granted unto your 
petitioner as the executor named in said will, and that he may have 
such other and further relief in the premises as the nature of the 
case may require, including such process against the next of kin 
and heirs at law of said decedent as may be necessary and proper 
under the Act of Congress in such case made and provided. 

(Signed! HENRY D. FRY.” 

Thereupon said defendant offered in evidence proceedings in said 
Orphans Court showing that upon the tiling of the foregoing peti¬ 
tion a summons was issued by the Court directed to the infant 
children, Gertrude C. Fry and Edith G. Fry, and on October 28, 
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1898, H. Bradley Davidson was appointed guardian ad litem for 
said infant children and filed his answer as such guardian ad litem 
on October 81. 1898, which merely recited that they were infants, 
and submitted their rights to the protection of the court. 

And thereupon said defendant ottered in evidence the order passed 
in said administration cause as follows: 


“On consideration of the petition of Henry D. Fry and the answer 
of the guardian ad litem for all the heirs at law and next of kin of 
said decedent, and il appearing to the Court that the will of the said 
decedent, dated Tune 18, 1891, has been duly filed and the execution 
thereof proved by the oaths of all three of the subscribing witnesses 
thereto, and no objection having been signified to the Court, it is this 
4th day of November, 1898, ordered, adjudged and decreed that said 
will be and the same is hereby admitted to probate and record 
48 as a will of real estate. 

“By the Court: 

A. B. HAGNEB, 
Associate Justice.” 


Thereupon further to maintain the issues on her part joined, the 
said defendant called as a witness, Ervin C. Brainerd, who first hav¬ 
ing been duly sworn testified as follows. 

“subject to the objection of counsel for defendants Duvall and Pear¬ 
son. to any evidence by the witness of value of the property on the 
ground of irrelevancy and the agreement of counsel, sanctioned by 
the Court, that ruling by the Court on the objection might be re¬ 
served to a future stage of the case and with the right to take excep¬ 
tion thereto if the evidence should be held to be admissible 


lie is a real estate broker, and has been so engaged in Washing¬ 
ton since 1885, and was so actively engaged in 1891; during the 
year 1891 his attention was directed to the real estate known a« Lot 
“D v in Square 247, improved by premises known as 1133 Four¬ 
teenth Street. N. W., in connection with a suit filed by Arrick against 
Fry; he was called to give testimony as to the damages done to the 
frame house belonging to Arrick when Dr. Fry built the brick 
house: Arrick s house was numbered 1181 and adjoined Fry’s house 
on the south: witness saw the Arrick and Fry properties before the 
Fry house was torn down: the Frv property was improved by a frame 
house: he had occasion to go to the site of the Arrick property at the 
time that the improvement was being made on the Fry property; 
was requested to go there after the property was built to see the dam¬ 
age that had been done: he had been there before the Fry property 
was built: had been in the Arrick house before but does not.remem¬ 
ber going through the Fry house, but had seen the exterior; he re¬ 
members seeing it over and over again at the time liecause he lived 
right in the neighborhood: he was familiar with the value of the land 
in that vicinity at or about that time, he having made a sale a block 
below there at that time: tin* property he sold was on the west side 
of Fourteenth Street, one door south of L Street; taking the Fry 
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property as it stood before the frame house was torn down in the year 
1891, witness would say that the ground alone was worth 

49 about $2.00 a foot at that time; the lot contained a little over 
two thousand feet; the improvements on the lot were not of 

very much value, he would sav probably $8,000; witness was familiar 

with values in that vieinitv in 1898; in that vear he would sav that 

*/ < •/ •/ 

the value of the land comprising Lot “D,” in Square 247 had gone up 
fully a dollar a foot more; at that time he would say the market 
value of the ground alone would be $6,000. 

On cross-examination asked did lie know the Fry house, the frame 
house as far back as 1884 or 1885, answered he did not recall it, as 
knowing it exactly; he started in the real estate business along in 
1885 in a very small way and finally got active in it along just prior 
to the panic of 1892; asked whether he was prepared to say that the 
Fry property, not the building alone, but the property as a piece of 
property was worth more in 1891 than it was in 1884 or 1885, an¬ 
swered he only predicated his testimony on the sale he made in that 
vicinity of a property that was really more valuable than the Fry 
property, which he sold for $6,000, he considered that property more 
valuable than the Fry property at that time, and that is the only 
reason upon which he bases his calculation because he sold that prop- 
ertv which consisted of two little stores on the west side of Four- 
teenth Street, just half or three-quarters of a block below the Fry 
property; predicated on that he should say the Fry property in 1891 
was worth certainly not more than $7,000; he was not in the real 
estate business in 1884; asked did he know anything about whether 
there was any advance in value between 1891 and 1898, answered 
“Oh, yes” but it was very slow; in that locality there was very little 
advance in property. 

Cannot recall the date when he made the examination of the 
Arrick house; knows he was called in to testify to the dam- 

50 age done to the house; he remembers the time of the trial of 
that case, in which he testified and his examination was made 

at or about the time the case was tried: his recollection is that he was 
called by the Arricks; what he did was to examine the Arrick house 
with the view of determining how much, if any, it had been dam¬ 
aged by the construction work on the Fry house; he is not basing his 
estimate of the value of the Fry property upon that examination of 
the Arrick property; at that time he examined the Arrick property 
but not the Fry property; the Fry property was torn down at that 
time; asked when did he examine the Fry property with a view of 
estimating the value of the land, answered the estimate he made was 
not based on the inspection of the Arrick house at all; he valued the 
Fry ground at about $2.00 a foot; does not recall having made at 
that time any examination or any estimate of the value of the Fry 
property at that time or in and about that time; asked did he ex¬ 
amine the Fry property with a view to reaching a conclusion as to its 
value, answered his testimony as to the value of the Fry property 
wa* simply based on the conditions and values of property along the 
street at that time—not only the Fry property but other property in 
that locality; asked did he at that time reach the conclusion that the 
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ground was worth $2.00 a foot, answered at that time he sold a piece 
of property for $0,000 that he considered more valuable than the 
Fry property, and that is the reason for his opinion that, the Fry 
property along about that time was worth about $2.00 a foot; asked 
did he have occasion at that time to estimate the value of the Fry 
property, answered he did; people in the real estate business gen¬ 
erally know about the values of property; that was his notion of the 
value of the ground along there generally in that block; without re¬ 
gard to improvements he should say the ground was worth 
5 1 $2.00 a foot along about that time; he considered the fact 

that the Fry property abutted on an alley; the property he 
compared the Fry property with had two little stores on it, just below 
L Street; he sold that property for a Mrs. Hayden, who paid $4,000 
and put the two stores up and witness sold it for $0,000; in 1808 he 
thought the Fry property had enhanced in value at least $1.00 a foot 
for the ground; in that year he considered the land worth $3.00 a 
foot; he made no estimate of the value of the improvements; he did 
not know what the property was assessed for at that time; asked how 
many sales did he know of in the block in which the Fry property 
was located in the year 1898, answered his recollection is that he sold 
a piece of property two doors below the Fry property; his recollection 
is that along about that time he sold a piece of property next to the 
Arrick house, a frame building just like the Arrick house for $9,000. 


Thereupon further to maintain the issues on her part joined, said 
defendant called as a witness William H. Dorsey, who having been 
duly sworn testified as follows: 

He is note teller, Riggs National Bank, and has been employed in 
that bank about sixteen or seventeen years; at the request of counsel 
for the defendant he traced through the records of the bank the dis¬ 
position of a loan of $7,000 made to Dr. Henry D. Fry and his 
wife, Mrs. <lertrude M. Fry on June 19, 1891; at the requests of coun¬ 
sel he produced transcript of entries of the ledger accounts in the 
bank; witness also produced three books of Riggs A: Company, de¬ 
scribed as note teller's dav books, bv reference to which i! is shown 
that on June 19. 1896 $5,000 was paid on the principal of the 
$7,000 Fry note, with interest amounting to $175; that on November 
4. 1898 the remaining $2,000 of the principal of the Fry note was 
paid with interest from June 9 to November 4, 1898 at five 
52 per cent, $37.78 and “November 4, 1898”, he thinks it is to 
“June, 1899”—it looks like—“at three per cent. $37.50”, 
making a total of $2,075.28. Witness also produced a transcript 
of the ledger account of Dr. Henry D. Fry with Riggs <fc Company 
as of June 19, 1896, which transcript he has examined and knows 
that it conforms to the original entries in the bank books; the ledger 
account shows that on June 19, 1896 two checks were charged against 
(his account, aggregating the sum of $5,280; on June 23, 1898 the 
account is charged with $2,978.35. 

On cross-examination (lie witness testified that the entries charging 
Dr. Fry’s account with $5,280 on June 19, 1896 states that it was in 
two checks but does not give the amount of each check. 
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r l hereupon to further maintain the issues on her part joined, said 
defendant called as a witness Joe Harry Lapish, who first having 
been duly sworn testified as follows: 

He is an architectural draftsman employed by Appleton P. Clark, 
Jr., and has been so employed since the first day of December, 1919; 
at the request of Mr. Clark witness recently made measurements of 
premises 1133 Fourteenth Street, X. \\\; he measured the dimen¬ 
sions of the building to find the cubic contents of it; he ascertained 
the cubic contents to be (>0,031 cubic feet in the front building and 
12,650 cubic feet in the rear building; the main part of the building, 
or the dwelling, was four stories in heighth and contains 60,031 
cubic feet; the rear building was a two-storv stable which contained 
12,650 cubic feet. 

On cross-examination the witness testified that the building he 
measured is on the east side of Fourteenth Street, abutting on an 
alley between L Street and Massachusetts Avenue; in figuring the 
cubical content he took into consideration the oriel windows 
53 extending into the allev. 


Thereupon further to maintain the issues on her part joined, said 

defendant called as a witness Appleton P. Clark, who first having 

been duly sworn testified as follows: 

«/ 

He is engaged as an architect in Washington and has followed his 
profession here for thirty-five years, has been actively engaged in 
business during all that time; in 1891 was actively engaged as an 
architect and in supervising construction and in construction work 
himself; at or about that time he was building for clients and also 
built a house for himself in the year 1891 ; he was familiar with the 
cost of building and of labor and materials during that time. • 

He knows the premises known as 1133 Fourteenth Street; he 
noticed the house during the course of the construction and was 
around that neigborhood quite a good deal; he knew Dr. Fry during 
his lifetime and had been in the house while Dr. Fry was living in 
it; he is familiar with the character of the construction of that house; 
assuming that the main building is a dwelling as shown by the 
measurements to contain 60,031 cubic feet, in his opinion he would 
place the cost of construction at $12,000; that is on a basis of about 
twenty cents per cubic foot, which was the fair value of the cost of 
labor and materials used in the construction at that time; the cost 
of the construction of the stable in the rear as of 1891 in his opin¬ 
ion was $1,500. 

On cross-examination, testified that he made his estimate in the 
last few days and was last in the house on the morning on which he 
testified; before he took up this subject of estimating the cost he was 
last in the house when he made a call on Dr. Fry sometime while 
he was living there; he did not go through the whole house then but 
thinks he went through two floors; does not know whether he went 
over the whole of the two floors; does not remember that he 
54 went all the way to the rear of the building; cannot recall 
whether he went into the kitchen; the basement was the doc¬ 
tor’s office and he went in the basement and n the second floor; the 
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basement was practically on the grade of the street; he did not go 
through that; lie thinks he was there the last time about a year be¬ 
fore Dr. Fry moved away from there; cannot recall how near to 
the time of the construction of the building he went into it; cannot 
approximate it at all; does not know whether it was five or ten years 
but be knows the house was in practically the same condition as 
when it was built; asked does the estimation bv cubical contents at 
so much a cubic foot constitute a safe guide without knowing about 
the interior finish or equipment or things of that sort, answered 
necessarily not. if you did not have some information; for instance, 
if there were some special equipment there for the conduct of par¬ 
ticular things that would make a difference, and the finish would 
make considerable difference, whether you used spruce or mahogany 
for trimming, as well as the character and amount of plumbing and 
also the heating apparatus; does not recall whether he saw or knew 
anything about the heating apparatus; asked on such knowledge as 

he obtained from the onlv visits to the house that he can recall 

«/ 

would he have considered it safe to make these estimates for a client 
as to what the house would cost, without having the plans and speci¬ 
fications and knowing more of the details of construction, answered 
that would not be an infallible estimate; it is simply approximate; 
asked would it be a safe estimate to give to a client as to what it would 
cost him without any further knowledge of details than he had, 
answered only approximately so; he would have to qualify it; that 
would depend largely upon details not disclosed. 

On redirect examination witness testified he went in the 
building this morning to look it over; the building is in 
different condition now from what it was when the house was built; 
he saw the building at the time it was in the course of erection and 
is able to say that he is familiar with the general character of its 
construction; he would class it as an ordinarily constructed building 
or a medium class building; in order to put the building in shape 
for any special purpose it would not necessarily add to the estimate 
he has given, unless there were particular features put in; as to the 
matter of finish and use of wood, the use of mahogany or an ex¬ 
pensive wood of that character would add to the estimate he has 
given; in estimating as an architect, cube rule is generally followed 
in the profession; in answer to a question on cross-examination as 
to whether or not the estimate on the cube rule would be a safe guide 
to give to one of his clients who contemplated building he meant to 
say that it would run within ten percent of the actual cost, there 
is no such thing as fixing the actual cost of a building anyhow; by 
that he means to say that it might vary ten per cent either above or 
below; if you took a set of plans and gave them to six builders to 
estimate on they would vary anywhere perhaps from ten to twenty 
percent in their figures; so there is no absolute fixing of price; asked 
is it his experience that when a building is estimated to cost a certain 
price that the actual construction of the building costs more or less 
than the estimated cost, answered, well, it varies; sometimes it will 
come within what you figure on and sometimes it will run a little 

t j o 
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over; he should say it is a rule ihat it is more included to run over 
than to run under. 


Thereupon further to maintain the issues on her part joined, 
said defendant called as a witness Ferdinand T. Schneider, 

56 who first having been duly sworn testified as follows, subject, 
to the same objection and right, of exception as to evidence of 

value as was reserved to evidence of value by F. C. Brainerd: 

He is by profession an architect and has been engaged in the 
pursuit of his profession in the District of Columbia for the past 
thirty years; that at the end of the school term in the year 1891 
he graduated from the Massachusetts College of Technology; that 
after graduation he returned to his home in Washington and some 
time in the month of September, 1801 obtained employment as an 
architectural draftsman with James F. Denson, who was then en¬ 
gaged as an architect in the District of Columbia, with offices in the 
Atlantic Building; that in the month of November, 1891 he was sent 
by the said Denson to inspect the brick building which was then in 
course of erection, known as premises 1133 Fourteenth Street, X. W.; 
and from that time on, to the completion of the building in February, 
1892 he was in or about the said building almost daily, assisting in 
the supervision of the construction; that when he first went to the 
building in November, 1891 the oriel windows on the north side 
of the said building adjoining the alley had sagged, the walls of 
said oriel windows had cracked and had been ordered torn down 
by the office of the building inspector; that by direction of the said 
building inspector the said oriel windows were torn down and wit¬ 
ness prepared plans for and supervised putting in place steel beams 
running cross-wise of the said building, and anchored on the south 
wall thereof, to carry the weight of the said oriel windows; that the 
said oriel windows were rebuilt under the supervision of witness. 

When he first went to the building in November, 1891 he met 
and became acquainted with Dr. Henry D. Fry; that he learned 
at that time that Dr. Fry’s wife had recently died; he saw the doctor 
wearing a mourning band on his hat and also saw Dr. Fry's 

57 two little children in the neighborhood in company with a 
lady who was in mourning and whom he learned was the 

aunt of the said children. 

When he first went to the said building in November, 1891 he 
recalls that the construction had then progressed to the point where 
the building was under roof, had been partly plastered and the 
carpenters were engaged in trimming out the said building; that 
the heating plant had not then been put in. He recalls this latter 
distinctly because the heating contractor obtained from him per¬ 
mission to cut holes through the web of the steel beams which 
witness had placed in the building, to permit the heating pipes to 
pass through. 

The amount which was expended after he went to the said build¬ 
ing in November, 1891 in tearing down the oriel windows, putting 
in the steel beams and rebuilding the windows amounted to about 

5—3776a 
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two thousand dollars; that this was extra work in excess of the con¬ 
tract price of tlie said building; that as to the original work on the 
construction of the said building lie knows that the cost of the 
interior wood trim of the building, the painting, the installation of 
the heating plant and the final payment had not yet become due 
and payable; that taking into consideration the estimated cost of 
the said building as ten thousand dollars and having in mind the 
general practice of architects with respect to the distribution of pay¬ 
ments in the course of the erection of buildings of this character and 
the general provisions of contracts for such work, of which he had 
knowledge at that time, lie states as a fact that the said final pay¬ 
ment would amount to two thousand or twenty-five hundred dollars; 
that the payment to be made upon completion of the interior wood 
trim would amount to approximately seven or eight hundred 
dollars, the amount due upon the completion of the painting work 
would amount to five or six hundred dollars and the cost of installa¬ 
tion of a heating plant in said building would amount to 

58 approximately eight or nine hundred dollars. 

Thereupon further to maintain the issues on her part joined, said 
defendant called as a witness IT. Bradley Davidson, who first 
having been duly sworn testified ns follows: 

lie is a member of the firm of Davidson & Davidson and has been 
for about thirty-seven or thirty-eight years; witness and his brother, 
John 0. Davidson constitute the firm; they were engaged in the 
real estate business in Washington in 1898 and before that; witness 
knew Dr. Henry D. Fry during his lifetime; he was a first cousin 
of witness. 

Witness represented Dr. Fry in connection with an agreement 
entered into between him and Charles Early with relation to the 
exchange of properties. 

Thereupon witness produced a paper-writing, the signatures to 
which he identified as those of Dr. Henrv D. Fry and Charles Earlv 
and his own signature as a witness, which document was thereupon 
offered in evidence, marked Exhibit 6, defendant Annabel Lee Fry 
and is in words and figures as follows: 

“This agreement, made and entered into this 24 day of October 
A. D., 1898, by and between Chas. Early Esq. party of the first part, 
and Dr. Henry D. Fry, both of the District of Columbia, party of 
the second part. 

Witnesseth, That the said parties of this agreement have mutually 
agreed to exchange their respective properties lying in the City of 
Washington, D. C., as hereinafter more fully described, upon the 
following terms, to wit: The said party of the first part hereby 
agrees to sell unto the said party of the second part and deliver same 
within ten days from this date, all of Lot numbered Sixty two 

V 

(62) in Square numbered One Hundred and eleven (111), 

59 unimproved, at and for the total sum of Nineteen Thousand 
(19,000) dollars, subject, however to certain incumbrance 

aggregating the full sum of Seventy-five hundred (7,500) dollars 
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at 5% int. due on or before Sept. 1 ’99. which incumbrance the said 
party of the second part agrees to assume. 

Now for the equity of Eleven Thousand five hundred (11,500) 
dollars in said Lot Sixty two (62) in said Square numbered One 
hundred and Eleven (111), a note for $8,500.00 at 5% int. in 5 years 
after date to be given by party of the first part and to be secured by 
1st Deed of Trust on the hereinafter described property and the 
further sum of One ($1) dollar in lawful money of the United States 
to him in hand paid by the said party of the first part, before the 
signing and sealing of these presents, receipt of which is hereby 
acknowledged, the said party of the second part hereby sells and 
agrees to deliver within ten days from this date unto the said party 
of the first part, all of Lot Lettered “D" in Square numbered Two 
hundred and forty seven (247) with the improvements thereon 
known as Number 1133 14" St., N. W. at and for the total sum of 
Twenty Thousand ($20,000.00) dollars. 

It is mutually agreed that all interest, taxes, insurance, and rents 
are to be adjusted to the date of the final closing of this contract. 
Each party hereto to furnish at his or their own cost satisfactory 
Certificates of Title and Taxes brought down to date of transfer. 

The party of the 2nd part agrees to lease said No. 1133-14th St., 
N. W. to Oct. 1st. 1899 and to pay party of the 1st part there- 
60 fore the sum of $125.00 per month, to commence with the 
closing of this contract. 

W itness our hands and seals the dav and vear hereinbefore written. 

CHARLES EARLY.- Tseal.! 

TIENRY D. FRY. [seal. 


Signed and sealed in the presence of 
H. BRADLEY DAVIDSON. 


Should title to either property be unsatisfactory, exchange to be 
void. 

II. D. F. 

CHARLES EARLY.’’ 


Thereupon said defendant offered in evidence a certain deed which 
was marked Exhibit 7, defendant Annabel Lee Fry, the material 
portions of which are in words and figures as follows: 

‘‘that Thomas Hyde and Charles C. Glover, of the District of Colum¬ 
bia, trustees under a certain deed of trust from Gertrude M. Frv and 
Henry D. Fry, her husband, dated June 19, 1891 and recorded June 
19, 1891 in Liber 1588, folio 268, et seq. of the land records of the 
District of Columbia in consideration of One Dollar ($1.00) current 
money to them in hand paid by the said Henry D. Fry,” 

released, remised, quitclaimed and conveyed unto said Henry D. 
Fry his heirs and assigns the land and premises described as Lot 
lettered “D” in John O. Evans' subdivision of part of Square 247, 
to have & to hold to the use of said Henry D. Fry, his heirs and 
assigns forever 
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“fully released and discharged fro’, the effect and operation of said 
deed of trust, the whole of the indebtedness secured thereby having 
been fully paid, as is evidenced by the production of the notes se¬ 
cured thereby dulv canceled,*' 

(said deed of release being recorded among the land records 
61 of the District of Columbia on November 5, 1898 in Taber 
2347 folio 165). 

Thereupon the said defendant offered in evidence a certain deed 
which was marked Exhibit 8, defendant Annabel Lee Fry, the 
material portions of which are in words and figures as follows: 

“This indenture made this 4th day of November, 1898 by and 
between Henry D. Fry, widower, of the District of Columbia, in his 
own right and in the exercise of the power and authority in him 
vested by the last will and testament of Gertrude May Fry, de¬ 
ceased, party of tlie first part and Charles Early of the same place, 
party of the second part," 


whereby in consideration of $16,000 the party of the first part con¬ 
veyed to the party of the second part in fee simple Lot lettered “D" 
in John (). Evans* subdivision of part of Square 247, (said deed 
being recorded among the land records of the District of Columbia 
on November 5, 1898 in Liber 2347 folio 167). 

Thereupon said defendant offered in evidence a certain deed 
marked Exhibit 9, defendant Annabel Lee Fry, the material por¬ 
tions of which are in words and figures as follows: 

That Charles Early and Annie Early, his wife, of the District of 
Columbia, in consideration of Five Dollars ($5.00) to them in hand 


paid by Arthur T.. Brice and William J. Flather on November 4, 
1 con eyed, ^tc., t c 11^ e \i^e ^ >f said Arthur T. Brice and William 
J. Flather. as joint tenants land and premises described as Lot 
lettered “D" in John O. Evans’ subdivision of part of Square 247 
to secure the full and punctual payment of an indebtedness of $8,- 
500.00 owing to William S. Peachy by said Charles Early, repre¬ 
sented by two certain promissory notes of even date, one for 
62 $4,000 and the other for $4,500, payable to the order of said 

William S. Peachy five years after date with interest at the 
rate ol 414 per centum per annum, said principal and interest pay¬ 
able at the Biggs National Bank, (said deed of trust being recorded 
among the land records of the District of Columbia on November 
5, 1898 in Liber 2347, folio 169). • 

Thereupon said defendant ollercd in evidence a certain deed 
which was marked Exhibit 10. defendant Annabel Lee Fry. the 
material portions of which are in words and figures as follows: 

Deed made February 23. 1893 by Charles Early and Annie Early, 
his wife, parties of the first part and Charles C. Glover and James 
M. Johnston, parties of the second part, whereby in consideration 
of the sum of Five Dollars ($.>.00) Early and wife conveyed to 
Glover and Johnston (lie lands and premises known and described as 
Lot 62, in G. M. llopkins. et al. s subdivision of Lots in Square 111, 
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to secure the full and punctual payment of four promissory notes of 
even date in the sum of $2,500 each, drawn by said Early, payable to 
the order of Norman Bestor two years after date at the banking 
house of Riggs & Company, with interest at six per cent per annum, 
(said deed of trust being recorded among the land records of the 
District of Clumbia on February 24, 1893 in Liber 1778, folio 384, 
et seq.) 

Whereupon said defendant offered in evidence a certain deed 
which was marked Exhibit 11, defendant Annabel Lee Fry, the ma¬ 
terial portions of which are in words and figures as follows: 

“This indenture made this 3rd dav of November, 1898 bv and be- 

t • • 

tween Charles Early and Annie Earlv, his wife, of the District of 
Columbia, parties of the first part, and Henry D. Fry, of the 

63 same place, party of the second part/’ 

whereby in consideration of $15,000 paid by the party of the second 
part to the parties of the second part, they conveyed, etc., in fee 
simple to the party of the first part Lot 62 in G. M. Hopkins, et al.’s 
subdivision of lots in Square 111, 

“subject to a certain debt of $7,500, being the unpaid balance 
under a deed of trust recorded in Liber 1778, folio 384 of the land rec¬ 
ords of the District of Columbia, which party of the second part 
hereby assumes as a part of the consideration above named and 
agrees to pay,” 

(said deed being recorded among the land records of the District of 
Columbia in Liber 2347, folio 171). 

Witness H. Bradley Davidson resuming, testified that his firm 
acted as agent for Dr. Fry and made the contract with the con¬ 
tractor for the erection of the improvements on Lot 62, in Square 
111, which is the property at Connecticut Avenue and Q Street. 

Whereupon witness identified the signatures of the contracting 
parties to a certain agreement entered into by and between H. Brad¬ 
ley Davidson and John C. Davidson, doing business under the firm 
name of Davidson & Davidson and Louis H. Emmert and George 
W. Heisley, doing business under the firm name of Emmert & 
Heisley, bearing date January 28, 1899, which said agreement was 
thereupon offered in evidence by the said defendant, marked Ex¬ 
hibit 12, defendant Annabel Lee Fry, the material portions of which 
are in words and figures as follows: 

Contractors in consideration of the payment of $21,150 agree to 
erect one basement and four-story brick building, which shall be 
known as No. 1601 Connecticut Avenue, according to plans and 
specifications, the architect of said building being F. D. Pyle, 

64 the payment on said building to be made as follows: 

“$2,000. When the 2nd floor joists are in place. 

$1,500. When the 3rd floor joists are in place. 

$1,500. When the 4th floor joists are in place. 

$3,000. When all roof work is in place and completed. 
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$2,000. When the building is in readiness for lath and plaster. 

$2,000. When all plastering is completed. 

$3,000. When all millwork is in place. 

$6,150. When all work is completed.” 

Witness further testified that after the building contract was en¬ 
tered into the work of erecting the building began and his firm made 
payments to the contractors as the work progressed. 

Thereupon a certain paper-writing, without date, was handed to 
the witness which he identified as in the handwriting of Dr. Henry 
D. Fry, and the said paper-writing was thereupon offered in evidence, 
marked Exhibit 13, defendant Annabel Lee Fry, and is as follows: 

“To Messrs. Davidson <fc Davidson: 

You arc hereby authorized to use the $8,000, with interest thereon, 
now invested by you for me, in payment of the building of my house 
on the corner of Conn. Ave. and Q Sts., N. W., the contract for said 
building being, with the architect’s commission, $22,207.50; and l 
hold myself responsible for the balance of said cost after the said 
$3,000 and interest have been exhausted. 

HENRY D. FRY.” 

Witness further testified that an account was opened between his 
linn and Dr. Fry with reference to the erection of the building at 
Connecticut Avenue and Q Street; that the account was kept in the 
ledger of Davidson & Davidson and is as follows: 


(Here follows balance-sheet, marked pages 65 and 66.) 


65 


Dr. 


1899. 

February 21 to semi-annual interest Nolan note $5,000.00 

to February 19, 1899. $150.00 

April 15 to one-third dividend cash balance Beale farm 

account . 1,000.00 

May 6, payment D. and D. note, $3,034.00, interest 5 

months, 5 days. 3,073.18 

May 8, Sale of J. II. Nolan note, $5,000.00, 78 days’ in¬ 
terest . 5,065.00 

June 24, Check . 1,300.00 

July 31, Real Estate Title Insurance Co., balance loan, 

less commission, $200 and expenses, $27.50—$50. ... 19,722.50 
August 8, Check Real Estate Title Insurance Co., balance 50.00 
September 26, Check District of Columbia return of de¬ 
posit paving June 23. 100.00 

November 3, Check of Henry D. Fry. 3,750.00 


Total.$34,210.68 











66 


Cr. 


1899. 


February 4, Cheek to F. B. Pvle on account of archi- 

tect's commission. $528.76 

May 6, Emmert & Heisley, first payment. 2,000.00 

May 12, “ “ second payment. 1,500.00 

May 24, “ “ third payment. 1,500.00 

June 17, “ “ fourth payment. 3,000.00 

June 23, E. G. Davis, collector of taxes, paving deposit. . 100.00 

June 24, Emmert & Heisley, fifth payment. 2,000.00 

July 26, Riggs Bank, payment of note and interest, lot 

62, square 111....... . 7,526.04 

July 26, E. G. Davis, collector of taxes, taxes on lot 62, 

square 111 . 133.30 

July 24, Emmert & Heisley, sixth payment. 2,000.00 

August 1, G. Y. Worthington, bond and insurance. . . . 215.00 

August 8, F. B. Pyle, account of architect’s commission. 264.38 

August 26, Drew for paving. 120.00 

August 30, Deposit High water service, D. C. 25.00 

September 21, Emmert & Heisley, trim payment. 3,000.00 

Octol>er 6, R. B. Caverly, balance of plumbing (order). 788.80 

October 13, Morse, Williams & Co., account of elevator.. 1,081.00 

October 21, Emmert <fc Heisley, on account $2,000 and 

deposit for water, $2.04. 2,002.04 

November 28, Check for Morse, Williams & Co., balance 

on elevator. 1,081.00 

November 4, Check, Emmert & Heisley, balance contract 

and insurance, $7. 4,868.19 

December 1, F. B. Pvle, balance of commission architect 477.17 

7 */ 7 


Total..$34,210.68 
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67 Witness further testified with reference to the credit of 
May 8, 1899 “side of J. H. Nolan note, $5,000. 78 days' in¬ 
terest, $5,065” that the records of loans in the books of his firm 
show that the Nolan note was dated August 19, 1898 for $5,000 and 
that Dr. Fry was the first person who owned that note and paid the 
face value for it; does not believe he has anything to show when 
Dr. Fry acquired that note. 

With reference to the credit item of April 15 “To one-third divi¬ 
dend cash balance, Beale farm account, $1,000”, witness testified that 
Dr. Fry had a one-third interest in that farm with witness and his 
brother; does not know when Dr. Fry acquired that interest but a 
good many years previous to that time, in the early Nineties, he 
should think. 

He further testified that the account shows credits in favor of Dr. 
Fry up to June 24, 1899 amounting to $10,588.18; that up to and 
including the payment of $2,000 to the contractors on July 24 his 
firm had paid to the contractor and architect in connection with the 
construction of said building for and on account of Dr. Henry 1>. 
Fry the sum of $12,628.76; that up to that time his firm had not 
received any money from any source except the items which the\ 
had received from Dr. Fry amounting to $10,588.18. 

The debit against the account of Dr. Fry, July 26, 1899, “Riggs 
Bank, payment of note and interest, Lot 62, Square 111, $7,526.04” 
was money paid out for Dr. Fry and charged against his account; 
on July 31, 1899 his firm received from the Real Estate Title In- 
surance Co. $19,722.50, being net proceeds of loan on Connecticut 
Avenue and Q Street property, which was credited on the build¬ 
ing account of Dr. Fry. 

Thereupon said defendant ottered in evidence a certain deed which 
was marked Exhibit 14, defendant Annabel Lee Fry, the material 
portions of which are in words and figures as follows: 

68 Deed of trust made July 26, 1899 bv Henry D. Fry, wid- 
ower, conveying, etc., to George H. Kyd, of Philadelphia. 

Pa. and E. Welsh Ashford, of the District of Columbia, Lot num¬ 
bered 62 in G. M. Hopkins, et al.’s subdivision of lots, in Square 
111, to secure the full and punctual payment of an indebtedness of 
$20,000 to the Fidelity Insurance Trust & Safe Deposit Co., trustee, 
said principal indebtedness being represented by a certain promis¬ 
sory note of even date for the sum of $20,000, payable five years 
after date, and ten notes of even date for the sum of $400 each, 
representing the semi-annual installments of interest to accrue on 
said principal indebtedness to maturity (said deed of trust being 
recorded among the land records of the District of Columbia in 
Liber 2425, folio 151). Said deed allowed Henry D. Fry to re¬ 
tain possession until default in payment of debt or interest; gave 
trustees power to sell and convey in fee simple upon default in pay¬ 
ment, the purchaser being relieved from obligation to see to the 
application of purchase money and to pay to.Henrv D. Fry the sur¬ 
plus, after paying debt. Until full payment of note to convey to 
Henry D. Fry in fee simple. 
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Thereupon said defendant offered, in evidence settlement sheet of 
the title company respecting said loan which was marked Exhibit 15, 
defendant Annabel Lee Fry, and is in words and figures as follows: 


“The Real Estate Title Insurance Company. 
Settlement Sheet. 


Case No. 27,078. 


Lot 62, Square 111. 


Dr. Henrv D. Fry. 


Loan by Fidelity Ins. Trust and Safe Deposit Co. 

Received. 


1800. 


.July 28. Check Fidelity Ins. Trust and Safe Dep. Co... $20,000.00 


Paid. 

1894. 


Julv 81. To the Co.’s fees (see over). 27.50 

“ Comm, to E. W. Ashford.... 100.00 

“ “ “ “ George Y. Worthington. 100.00 

“ “ Balance.. 19,722.50 

Aug. 8. “ Held for Release. 50.00 


$20,000.00 

Draw checks to order of H. Bradley Davidson, Agents for Dr. 

Henrv D. Frv. 

• *• 

Draw checks to order of II. Bradley Davidson, agent of Henry D. 

Frv. 

* 

09 Witness H. Bradley Davidson further testified with refer¬ 
ence to the charge against Dr. Fry’s account of the item of 
$7,526.04 payment, July 26th 1899 to Riggs National Bank, that 
this item shows that his firm as agent for Dr. Fry paid off the 
$7,500 deed of trust which was on Lot 62, in Square 111; no part of 
the $7,526.04 which was paid to the bank came out of the proceeds 
of the $20,000 loan; witness’ firm had merely advanced thi9 amount 
for Dr. Fry before the proceeds of the loan had been received by 
them; they paid it in anticipation of the loan going through and 
had actually paid it and charged it to the account of Dr. Fry before 
they received the proceeds of the loan; asked did he know just how 
the money was raised with which to pay the bank, answered he 
thinks they happened to have a balance in the bank at that time and 
just paid it and charged it to the account of Dr. Fry, loaning the 
money to him; the loan was not represented by a note but they just 
had a running account; they knew that this money was coming in 
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and they paid it and charged it to Dr. Fry; witness further testified 
that there were extra expenditures over and above the contract price 
in connection with the erection of the building, including the in¬ 
stallation of an elevator; that of the total payments of $34,210.68 
as shown by the account with Dr. Fry this represents expenditures for 
and on account of the erection of the said building, with the excep¬ 
tion of the payment to the Diggs National Bank of the sum of 
$7,5*26.04, $133.30 for taxes and $215 for insurance, thus making 
the total cost of the erection of said building $26,336.34. 

Thereupon said defendant ottered in evidence bill of Emmert & 
Heisley showing payment of balance due on account of contract price 
and extras on said building, together with release of loans of all 
subcontractors and material men, which was marked Exhibit 16, de¬ 
fendant Annabel Lee Fry. 

Witness resuming, testilied that from time time he had 
70 occasion to go into the building at Connecticut Avenue and 
Q Street during the course of its erection; as to the general 
character of the building, whether it was a. dwelling or otherwise, it 
was rather a combination; the Hist two floors, or the second and 
third floors were dwelling, the first floor was for offices and the upper 
floors were used as a sanatorium; the portion of the building referred 
to as the basement in the contract was on the street level on Q 
Street; the Connecticut Avenue side having a terrace so that there 
were four floors above the floor on the grade of Q Street; the latter 
floor was used as the doctor’s office and a reception; the main 
floor above that was the living quarters, the dining room and the 
drawing room; the entrance to that floor was from Connecticut Ave¬ 
nue; the floor above was designed for bedrooms, living quarters, and 
the two floors remaining alx>ve were designed as a san/torium for the 
care of patients; there were five floors counting the street level floor 
on Q Street, which was called the basement. 

On cross-examination witness testified that he attended to this 
exchange of properties, the 14th street house for the Q st. lot, as a 
broker and dealt with the title company for Dr. Frv and that the 
title company rendered a bill for some things due by Dr. Fry, as 
witness understood it, which he paid for Dr. Fry. 

Thereupon bill of the title company was offered in evidence, 
marked Exhibit 1, defendants Duvall and Pearson and is as follows: 

“H. B. Davidson. Charles Early. Henry D. Fry. 


Taxes to Nov. 1, 1898 & $5, on Lot D. Sq. 247. $62.72 

Recording Release, Lot D, Sq. 247. 1.00 

Revenue stamps, Fry to Early. 16.00 

Continuation, Lot 6*2, Sq. Ill, less $5.00 above. 10.00 

Tax Certificate “ “ “ 11 .60 

Recording Deed, Early to Fry. 1.50 


$91.82” 


6—3776a 
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71 Thereupon there was ofFered in evidence the following 

letter, which was marked Exhibit 2, defendants Duvall and 
Pearson, and is as follows: 


“Washington, D. C., November 4, 1898. 

“Gentlemen : 

“There appears from tax certificate obtained by you for Lot 92, 
Square 111, the following charges for curbing and sidewalk: 


June 15/92 Sidewalk . 9.47 

Curb April 8/97. 10.93 

Sidewalk April 8/97.•. 18.45 


“Which taxes 1 will have cancelled or paid by me, and l hereby 
hold your client and purchaser of the above named lot (Dr. Henry 
D. Fry) harmless. 

“Yours truly, 

(Signed) OH AS. EARLY. 

“To Messrs. Davidson & Davidson.” 


The foregoing statement and letter relate to said exchange of 
properties. 

Thereupon the defendant Annabel Lee Fry offered in evidence a 
certain deed of release which was marked said defendant’s Exhibit 
17, the material portions of which are in words and figures as 
follows: 

Deed of release made August 7, 1899 reciting that deed men¬ 
tioned in deed of trust from Charles Early and wife, bearing date 
February 23, 1893 and recorded February 24, 1893 in Liber 1778, 
folio 384, et seq., having been fully paid, Charles C. Glover and 
James M. Johnston, trustees under said deed of trust released, re¬ 
mised, quitclaimed and conveyed unto George 11. Ivyd and E. Welsh 
Ashford, as trustees under a deed of trust from Henry D. Fry, 
widower (present owner by mesne conveyances of record) dated 
July 20, 1899 and recorded July 26, 1899, the land and 
72 premises described as all of Lot numbered Sixty-two (62) 
in G. M. Hopkins’, et al.’s subdivision of lots in Square num¬ 
bered One Hundred and Eleven (111), (said deed of release being 
recorded among the land records of the District of Columbia in 
Liber 2439, folio 106, et seq.). 


Thereupon further to maintain the issues on her part joined, said 
defendant called as a witness Charles B. Lyddane, who first having 
been duly sworn testified as follows: 

He is cashier, Federal National Bank and has been such since 
January, 1917; before that was assistant cashier and occupied this 
position during July, 1916. 

Thereupon witness produced a certain letter which he identified 
as being in the handwriting and bearing the signature of Dr. Henry 
D. Fry, which was offered in evidence, marked Exhibit 18, defend¬ 
ant Annabel Lee Fry and is as follows: 
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“Blue Point, L. I., July 15, 1916. 

“Chas. B. Lyddane, 

Assistant Cashier, 

Federal National Bank, 

Washington, D. C. 

Dear Sir : 

My mortgage at the Fidelity Trust Company of Philadelphia on 
the property at Connecticut Avenue and Q Street will be due July 
26th. The" amount is $20,000, and the six months’ interest $500. 
I wish you to pay this off and give the papers to Mr. A. B. Duvall. 
Sell 200 shares of the International Nickel. Also use my demand 
note which you have in your possession, and with my balance in the 
bank you will have enough. Sell the Nickel at 45% or better. 
Yours sincerelv, 

HENRY D. FRY.” 

73 Thereupon witness produced letter written in acknowledg¬ 

ment of Dr. Frv’s letter, which was read in evidence and is as 

< 

follows: 

“Washington, D. C., July 17, 1916. 

Dr. Henry D. Fry, 

Blue Point, L. 1. 

Dear Sir : 

I acknowledge receipt of your letter of July 15th, and as requested 
we have sold 200 shares of International Nickel at 45%, and have 
credited your account with the proceeds, amounting to $9,073. 
Your demand note for $5,000 will be placed to your credit on the 
26th, and we will be very glad to attend to the payment of $20,500 
to the Fidelity Trust Company of Philadelphia on account of your 
mortgage. 

CHARLES B. LYDDANE, 

A ssista n t Ca s h ier." 


Witness resuming, testified that they paid for Dr. Fry $20,500 
to the Union Trust Company which held the mortgage referred to 
in Dr. Fry’s letter and that the said expenditure was charged to Dr. 
Fry’s account as shown by the charge slip of the Federal National 
Bank which was offered in evidence, marked Exhibit 19, defendant 
Annabel Lee Fry, and is as follows: 


“Charge Henry D. Fry, $20,500.00, Cashier's Check favor Union 
Trust Co. in payment of mortgage and interest as instructed under 
date of Julv 15, 1916. 

FEDERAL NATIONAL BANK, 
By C. B. LYDDANE, 

A. Cashier. 


July 26, 1916.” 
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Witness further testified t hat on July 26, 1916, Dr. Fry 
74 had on deposit with the Federal National Bank sufficient 
funds to meet the charge of $20,500 and that amount was 
paid out for the purpose indicated in Dr. Fry’s letter of July 15, 
1916 and charged to his account as shown by the charge slip. 

Thereupon witness produced letter which he identified as con¬ 
taining his signature, said letter being offered in evidence, marked 
Exhibit 20, defendant Annabel Lee Fry and is as follows: 


“Federal National National Bank. 

Washington, 1). C., July 26, 1916. 

Dr. Henry D. Fry, 

Blue Point, L. 1. 

Dear Doctor: 

We have today paid through the Fidelity Trust Company of 
Philadelphia $20,500.00. and have your canceled note and deed 
of trust papers, which we will turn over to Mr. Duvall. 

We have placed the $5,000.00 to your credit, but having sold 
200 shares of International Nickel and delivered 100 shares to the 
Commercial, we are forced to use the $7,000.00 Midvale Steel bonds 
as security. 

We have charged your account $1.00 for stamp tax on the note. 
Trusting that this is in accordance with your wishes, I remain. 

Very trulv vours, 

(Signed) ‘ “ C. B. LYDDANE, 

A ssistant Cash ier.” 


Thereupon said defendant offered in evidence a certain deed of 
release which was marked Exhibit 21, defendant, Annabel 
75 Lee Fry, the material portions of which are in words and 
figures as follows: 


“Whereas, by virtue of a decree of the Supreme Court of the Dis¬ 
trict of Columbia, passed on August 18th, 1916, in Equity Cause 
pending in said Court, entitled Henry D. Fry, vs. Fidelity Trust 
Company, et al., known as No. 34,545, Andrew B. Duvall was 
duly appointed substituted trustee under a certain deed of trust from 
Henry I). Fry, widower, to George II. Kyd and E. Welsh Ashford, 
Trustees, dated July 26th, 1899, and recorded in Liber 2425 at 
folios 151 et seq., of the Land Records of the District of Columbia,” 


said Andrew B. Duvall, substituted trustee, in 


consideration of One 


Dollar ($1.00) current money to him in hand paid by said Henry 
D. Fry, released and conveyed, etc., to said Henry I). Fry the land 
and premises described as all of Lot Sixty-two (62), in Square One 
Hundred and Eleven (111), (said deed of release being recorded 
among the land records of the District of Columbia in Liber 3902, 
folio 413). 
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Thereupon further to maintain (lie issues on her part joined, said 
defendant called as a witness Louis H. Emmert, who first having 
been duly sworn testified as follows: 

That he was a member of the firm of Emmert & Heisley and as 
such was engaged in building construction in Washington in the 
year 1899; he contracted to build and did build for Dr. Henry D. 
Fry the dwelling at Connecticut Avenue and Q Street; he has not 
now the plans and specifications of that dwelling; after the building 
was erected, he thinks sometime in 1910 he made certain changes 
and alterations in the building ; witness produced a bill for the labor 
and material incident to said changes and alterations, by reference 
to which he fixed the date as August 80, 1910; that the alterations 
consisted of making the receiption or waiting room in the basement 
larger, making some changes in the office room on the east 
70 end of the building, a change in the stairway, enlarging the 
dining room and making some changes in the plumbing up¬ 
stairs; that the total cost of the alterations amounted to $1,573.02, 
which was paid bv Dr. Henry D. Fry. 

On cross-examination witness testified that he does not know what 
became of the plans and specifications; that it was his practice to 
destroy them after two or three years; that his firm was dissolved 
some little while after the construction of this building and has not 
been a going concern for sometime ; he has a fair recollection of the 
building and described it as follows: 

What thev called the basement story was the office, reception hall, 
waiting room and two other rooms, all on the Q Street side; the 
entrance to the basement was on Q Street side, east of the center, 
the waiting room was to the left of the entrance and the office to 
the right, with a kind of operating room and a laundry back to ilie 
right; the elevator was right opposite the front door; the size of the 
elevator was about four feet wide and about six feet long, long 
enough to accommodate a cot or stretcher; the elevator went to the 
top of the house; did not go down to the cellar but stopped on the 
first floor; it was an electric elevator and the machinery was below 
that floor; there was no special equipment in the doctor’s office and 
no special lighting fixtures or anything of that kind; lie thinks 
there was a lavatory in connection with the office; from that floor 
there was a staircase, as well as the elevator. 

The entrance to the first floor above the basement was from Con¬ 
necticut Avenue, with stairs up tlie terrace; the front room of the 
first floor was a large room that he would call the music room, it was 
quite a large room; there was a small room, he thinks, and then 
between that and the dining room there was a larger room; 
77 those two rooms were on the east side of the hall, the entrance 
hall downstairs; because the dining room came over, making 
tlie dining room larger, it took in the hallway below; back of the 
dining room was a pantry and kitchen; from this floor there was 
quite a large staircase that went upstairs; on the floor above, or the 
third floor, was the family quarters; there were probably six rooms 
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on that floor; they were bedrooms; there was one room that might 
have been a sitting room and there might have been two bathrooms 
but lie is not positive as to that; you could get access tc the elevator 
on that floor also; he is not positive about the main stairway coming 
up to the story above though he thinks it did; the fourth floor was 
equipped with quite a large number of small rooms, probably eight ; 
they were not so very small but right good sized rooms; there were 
not equipped in any particular way; there were several bathrooms 
on that floor ; there was one room which they called the operating 
room but he does not know whether it was on that story or tho story 
above, it was quite a large room; he thinks the operating room was 
on the top floor but is not sure; on the fourth floor there was a diet 
kitchen for sterilizing things and special plumbing, he knew this 
was a sanitorium or sort of hospital and the equipment of ihat floor 
was hospital equipment; as to what kind of flooring it had and 
whether it was different from the other floors of the house, he is not 
sure, but he thinks the floors were deadened; this was done by first 
laying the floor and then strips were nailed on it and his recollection 
is that sand was put in there with the floor on top of that; it was 
filled with sand or some other filling substance; in addition to the 
bathrooms and the sterilizing room he thinks there was a sink or so; 

it was equipped for hot water; each of the rooms laid radiators 
7S in them; on the top floor there was a sort of operating room, 
a surgical pavilion; the size of this room was about sixteen 
feet square: it had a cement floor but did not have plumbing, light¬ 
ing or other fixtures; there was probably a sink or so there but he 
floes not think there was anything else; there was a skylight over it; 
there was no furniture in that room attached to the floor or the walls; 
there were no fixed tables or anything fixed to the building; that 
room was entered from the hall; there was a hall in front of the 
(levator; there were a number of rooms on that floor, the same as the 
floor below, probably eight besides the operating room; on that floor 
there might have been two bathrooms but lie is not positive about 
that; there arc no other items of construction that he recalls. 

In August. 1010 he went there and made some alterations in the 
building; in the main reception room on the first floor above the Q 
Street level they had some permanent scats and columns and those 
were taken out and the room made larger; the columns were not 
used for supports but only for ornamental purposes and they were 
taken out; the walls of that room were not changed: on the Q Street 
level floor they took out the partition, made the laundry smaller and 
he thinks made a larger room there; on the floor above thev made 
the dining room larger by taking out the partition and reducing the 
size of the pantrv; did not do anvthing to the kitchen; does not 
think any alterations were made on the first sleeping floor; in the 
hospital part he thinks he took out the diet kitchen and also changed 
the operating room: thinks he took up the cement floor in that room 
and put down wood flooring; does not think the rooms on the top 
floor and the floor immediately below were changed; they were 
dormatories, they were taken for a boarding school; does not recall 
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that lie made any change in the operating room other than 
respecting the flooring; does not think he made any change 
in the rooms on the fourth and fifth floors; does not think lie 
took out the diet kitchen and the hatiis; that is all lie remembers 
doing; during the time the two top floors were used as a hospital 
witness went there saw that it was being used as a hospital and saw 
patients in the beds in those rooms. 

On redirect examination testified that as you entered the main 
floor there was a room on the corner which was called the library 
and then about the center of the building going from west to east 
there was a music room of rather spacious size and then cast of that 
was a dining room, then the butler’s pantry and the kitchen; in the 
basement, entering from the Q Street side in addition to the rooms 
used in connection with the doctor’s profession there were also 
servants rooms on that floor and a diving room used in connection 
with the laundry; on the dining room floor the floors were of oak 
and the trimmings were of hardwood; they were all very nicely fin¬ 
ished and the stairway was oak also—quite a fine stairway; the rooms 
were handsomely decorated; there was parquetry flooring in the 
dining room; the trim and general finish was what he considered a 
high class dwelling; on the second floor from the Connecticut Ave¬ 
nue entrance, the bedroom floor, there were six or seven rooms; that 
was the family living quarters and was designed for that purpose; 
the finish on that floor he thinks was painted white; and good quality 
work. 


Thereupon further to maintain the issues on her part joined, said 
defendant called as a witness William A. Hill, -who first having 

been duly sworn testified as follows, subject to the same objection and 
right of exception as to evidence of value as in the case of Brainerd’s 
evidence: 

He is engaged in the real estate business in Washington; presi¬ 
dent of Moore & Hill, Incorporated, has been engaged in the real 
estate business here for about twenty-four years and in the 
80 course of that experience has been buying and selling prop¬ 
erty; in the recent past has had dealings in connection with 
properties in the vicinity of Connecticut Avenue and Q Street, has 
made both sales and purchases in that vicinity and is familiar with 
the value of lands and improvements; at the request of counsel for 
Annabel Lee Fry he examined premises known as 1601 Connecticut 
Avenue, being Lot 62, in Square 111, has been through the building; 
in his opinion the fair market value of that property is $75,000. 

On cross-examination testified that in his estimate he included the 
improvements; the property is now being used on a hotel basis, tea 
room and so forth; its use in that way for rental purposes is not an 
element in his valuation of the property; in estimating the value of 
the property he did not consider the rental or income return from it. 

On redirect examination, asked upon what did he base his opinion 
as to the value, answered he thinks the lot is worth approximately 
$50,000 and the improvements to be added and what it would cost 
to remodel it, and the most advantageous use in his opinion would 
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)>e stores on tlie ground door and office rooms for doctors above; it 
could be remodelled into that sort of a building which would necessi¬ 
tate considerable alterations to make it suitable; his estimate of the 
value of the land as worth $50,000 would be at the rate of $17.72 a 
foot; recently, within three months, he sold the opposite corner, the 
southwest corner of Connecticut Avenue and Q Street, which con¬ 
sisted of a tine modern house; and recently he purchased two pieces 
of property on the west side of Connecticut Avenue between Q and 
R Streets. 


On re-cross examination testified he set this valuation on the prop¬ 
erty on the theory of converting the structure to a different use, con¬ 
sidering the best advantage it could he put to; as to how much 
M it would cost to remodel the building, that would depend en¬ 
tirely upon how far you would go; he suggests putting stores 
on the ground floor but did not go into what it would cost because 
it would be quite impossible to do that without very thorough study, 
investigation and preparation of plans; he would take $75,000 as the 
base cost and then spend whatever else was necessary to make the 


change. 

On further redirect* examination witness testified that in the last 
year, since the upper part of Connecticut Avenue had developed into 
business property he has had experience in taking houses which are 
in the line of progress of business and converting them from dwelling 
houses into partial business or all business. 


Thereupon further to maintain the issues on her part joined, said 
defendant called as a witness Joiix I\ Story, Jr., who first having 
been duly sworn testified as follows, subject to same objection and 
exception as to evidence of value as was reserved in evidence of 
Rrainerd : 

He is engaged in the real estate business, a member of the firm of 
Story & Cobb, and has Wn engaged in the real estate business some¬ 
thing over twenty years; has l>oen actively engaged in buying and 
selling property in Washington and is familiar with properties in the 
vicinity of Connecticut Avenue and Q Street; he made a sale of 
property at the southwest corner of* Connecticut Avenue and Q Street 
in December, has made other sales and has l>een interested in sales 
in that locality; they have sold property all along Connecticut Ave¬ 
nue; at the request of counsel for Annabel Lee Fry he went through 
the building at 1601 Connecticut Avenue which was owned by Dr. 
Fry during his lifetime and examined the improvements with a view 
of placing a value upon the land and improvements; in his opinion 
the present value of the land and improvements on that lot is from 
$80,000 to $85,000, probably nearer tending to $85,000. 

On cross-examination testified that he made a separate es- 
82 timate of the ground and the improvements; he put the 
ground at $45,000 and the rest would be the building, but he 
came to his firmest conclusion by taking it as a whole and that means 
to take it as it now is; he was informed that the property rented for 
$6,000 a year. 
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On redirect examination testified that the lot contains about 2,800 
feet and he thinks it is worth about $17.00 a foot. 

Thereupon further to maintain the issues on her part joined, said 
defendant called as a witness Charles E. Marsh, who first having 
been duly sworn testified as follows* 

He is assistant secretary, Real Estate and Columbia Title Insurance 
Companies and was connected with said company in July, 1903. 

M it ness produced from the files of the title insurance company 
papers relating to the sale of property designated as Lot 130, in 
Square 621 (it being stipulated between counsel for the respective 
parties that this is the property which is designated as No. 40 L 
Street, and described as such in these proceedings and in the will of 
Gertrude M. Fry; the contract lor the sale of said premises was offered 
in evidence and is as follows: 

“Davidson A: Davidson. 


Washington, D. C., June 19, 1903. 

Received of Joseph Lorezzo a deposit of $75 to be applied to part 
payment of purchase of sub lot 130, Square 621, improved by house 
No._40 L Street, N. \\. Sold to him for $1,850, on following terms: 
$1,500 cash and $350 in a note secured by deed of trust on the above 
described property, due on or before three months from date, with in¬ 
terest at 6 per cent. Property sold has good title or deposit to be 
returned and sale declared off. Seller and its agents assume no re¬ 
sponsibility lor cost of abstract, should title upon examination prove 
defective or any damage by reason of said title proving de- 
83 fective. All taxes to be paid to June 30, 1903. Sale to be 
closed within 15 davs or deposit forfeited. 

“(Signed) DAVIDSON & DAVIDSON, 

Per F. G. DAVIDSON.” 


Thereupon there was offered in evidence the settlement sheet of the 
title company respecting this transaction which shows that the total 
purchase was $1,850 less deposit of $75 made with Davidson A: Da¬ 
vidson in accordance with contract, leaving, after tax adjustment, a 
balance of $1,773.32 paid in cash, this amount being paid to David¬ 
son & Davidson by check of the title company, the purchaser electing 
to pay all cash instead of giving note for $350 as deferred payment. 

Thereupon further to maintain the issues on her part joined the 
defendant Annabel Lee Fry, first having been duly sworn as a wit¬ 
ness in her own behalf testified as follows: 

She is the widow of Dr. Henry D. Fry, having been married to him 
on September 17, 1908; she knows nothing about this transaction 
with respect to the acquisition of the Connecticut Avenue property; 
she for the first time hearing any question regarding it the day of I)r. 
Fry’s funeral when his will was read and Mr. Andrew B. Duvall said 

7—3776a 
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that Dr. Fry had failed to make an accounting to his daughters for 
the interest that their mother had left them; this occurred at the 
home in which she was then living, No. 2024 R Street; after the will 
was read Mr. Duvall said it was not a fair will as Dr. Fry had not 
accounted to his daughters for $8,000—she does not think he stated 
the sum, for the interest that the first Mrs. Fry had left them in her 
will; Dr. Fry’s will was in the safe deposit box; Mr. Duvall suggested 
that if it was convenient for her it should be gotten out then and the 
will read in the presence of Mr. Pearson, Mr. Duvall and herself ; 
Mr. Reed, who was a friend of Dr. Fry’s was to read the 

84 will; after Mr. Reed had read the will Mr. Duvall then said 
that Dr. Fry had not accounted to the daughters; she is not 

sure that he mentioned the sum; she does not remember anything 
further being said at that time; but there was a further discussion 
there that night or the next night; Mr. Duvall came to see her two or 
three times in relation to it and said then what she has just stated; 
at that time she did not make any response to him but later when he 
talked of the question again she told him that it did not make a 
particle of difference to her what the law said; if there was any such 
interest as that, that the girls had it should be taken out of her share 
and he said, “We prefer deeds and not words;” the only information 
she has about the transaction is what counsel have been able to de¬ 
velop. 

Thereupon the defendant, Annabel Lee Fry announced her case in 
chief closed. 

Thereupon to maintain the issues on their part joined, the de¬ 
fendants Gertrude C. Duvall and Edith G. Pearson called as a wit¬ 
ness William J. Flather, who first having been duly sworn testi¬ 
fied as follows: 

lie is one of the vice presidents of the Riggs National Bank, and 
before the organization of the national bank was for many years with 
the old firm of Riggs & Company, was with them from 1877 up until 
the organization of the national bank and then continued with that 
institution; during the time he was with the firm of Riggs & Com¬ 
pany and through 1891, when loans were made by the firm on real 
estate, Mr. Glover and witness usually looked at the properties and 
decided whether or not they would make the loan. 

WitneSfe being shown a filing jacket, identified it as a jacket which 
had contained memoranda with reference to a loan made in June, 
1891, on the note of Dr. and Mrs. Henry D. Fry, stating that 

85 was the way they kept the papers relating to deed of trust 
loans; on the jacket was a notation ‘'Lot D, Square 247,” 

which witness identified as in the handwriting of Mr. Arthur T. 
Brice; the lot referred to is the property, 1133 Fourteenth Street. 

Witness was shown a book labelled “Cash Book, Exchange Teller, 
Riggs & Company, April 29, 1891 to January 18, 1892,” and was 
asked to state what character of book that is, or was in the old days, 
answered, it is the book which was run by his brother who was then 


the exchange teller; it contains a memorandum of the bills of ex¬ 
change sold and also deposits received; not all the deposits but some 
of them; it shows entries about notes; it shows also some entries which 
should go on what, is known as the general ledger of the bank. Upon 
examination of the book witness finds an entry there, a credit to 
Henry D. Fry of a note for $7,000, less $70, the amount credited to 
his account being $6,930; that $70 was a commission of 1% charged 
by Riggs & Company for making the loan and was credited to the 
commission account of that firm; the date of that entry is June 19, 
1891; witness shown book labelled “Individual Ledger, Riggs & Com¬ 
pany, No. 17,” which witness examined and states that it shows an 
account was opened with Henry D. Fry by deposit of a note, less 
$70,—$6,930; witness to some extent is familiar with the bookkeep¬ 
ing and detail of the business in the bank at that time; and is able 
to state that that is the ledger posting of this note entry in the book; 
Dr. Fry’s account was not closed so far as this ledger is concerned 
but was transferred to another ledger, No. 18, on the 17th day of 
September, 1892, and ran along down for some years; in book No. 
17 the last entry is October 24, 1891; there were several deposits and 
withdrawals; the withdrawals there were $5,015.65; there were other 
deposits there. 

86 Entries in the books referred to bv witness were read in 

evidence and are as follows: 


“Henry D. Fry. 

1891. 1891. 
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Witness further testified that the ledgers which he produced con¬ 
tain all the accounts in the name of Fry that were opened or exist¬ 
ing at or about 1891; there is no account in the name of Mrs. Ger¬ 
trude May Fry, the wife of Dr. Fry; Henry 1>. Fry is the only one 
of that family who had an account. 

SS On cross-examination witness identified on the tile jacket 

a notation “Balance, $2,000” as in the handwriting of Mr. 
Arthur T. Brice; the jacket being partly destroyed, on the remaining 
portion of the jacket there is noted the initials *‘G. M.” and “For 
$7,000 dated June 19, 1891 for 5 years”, also “Secured on Lot D, 
Square 247”. 

Witness further testified that the original loan went to Mrs. Eliza 
(\ Hutchinson; either the loan was purchased by her or made by 
her; Riggs & Company, being private bankers, sometimes made 
loans of their own money and other times they made loans at the 

t/ V 

request of customers; he does not know how it happened in this 
case; Mrs. Hutchinson became the first owner of the note; and there 
was $5,000 paid on account, and the balance extended to June 19, 
1898; the balance of the loan belonging to Mrs. E. J. Middleton; 
on the file jacket there is a line drawn through the name of Mrs. 
E. C. Hutchinson and below that is the name of Mrs. E. J. Mid¬ 
dleton, from that witness takes it that the loan was transferred from 
Mrs. Hutchinson to Mrs. Middleton. 


Thereupon further to maintain the issues on their part joined, 
said defendants called as a witness J. C. Kennedy Campbell, who 
first having been duly sworn testified as follows: 

He is fifty years of age, engaged in the real estate business and 
has been so engaged in this city for thirty years; Mrs. Gertrude 
May Fry, the first wife of Dr. Fry was his oldest sister; he remembers 
the occasion of her marriage, does not know the date hut it was 
sometime in 1884, he thinks; his oldest sister had lived away from 
the rest of the family almost entirely; she had lived with her step- 
grandmother, Mrs. Mariana A. B. Kennedy, who was the widow 
of witness’ grandfather, John C. Kennedy; immediately after the 
marriage to Dr. Fry witness’ sister lived at 915 T Street with her 
grandmother, Mrs. J. C. Kennedy and from there she went to 
89 live at 1138 Fourteenth Street, N. \V.; she went to live there 
shortly after the birth of her first daughter, that was in 1885; 
he thinks she went there sometime in the summer of 1885; the 
first daughter was Gertrude who is now Mrs. Duvall; witness’ other 
niece, Edith, who is now Mrs. Pearson, was born in that house; 
witness very frequently visited there while his sister and her 
husband, Dr. Fry and the children lived in that house; his relations 
with Dr. Fit were always most friendlv; that was a frame house at 
1133 Fourteenth Street and Dr. Fry had his office there; witness 
remembers the frarpe house being torn down and the brick house 
built; it most have been in 1891; the brick house at 1133 Four¬ 
teenth Street was not finished at that time and his sister never lived 
in it; after the brick house was finished witness went through it 
many times and was fairly familiar with it; the first floor as he 

V l> 7 
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recollects it, was used entirely for the doctor's ofliee, with the excep¬ 
tion ot the kitchen; on the lirst floor there was a reception room and 
office and he thinks back of that a small operating room, then back 
of that the hallway stairs and the kitchen; when the house was 
originally built it did not cover the whole lot; there was a stable 
on the rear, as he remembers it ; witness has seen the house recently 
to notice whether there has been any change in the structure and 
there has been none; he thinks it is the same as it was; he has never 
noticed it critically but his impression is that it is the same; he 
does not think the original structure has been added to, it has been 
changed by taking out the front and putting in a glass bay-window 
or show window to be used for store purposes; during the time Dr. 
Fry occupied the house witness was in the office many times and 
knew that Dr. Fry used the first floor entirely for his professional 
business; as to how soon they got into the house after his 

90 sister died, he figures it was within a few months; he does 
not know certainly but it was not very long; the house was 

nearing completion as he remembers it, when his sister died; in 
the summer and fall before the death of his sister he saw her with 
some frequency, perhaps three or four times a week; she was not 
very well but did not impress anybody as being critically ill; he 
thinks he saw her the morning before she died and his impression is 
that the morning before she (lied she never complained of a head¬ 
ache and he at least, did not think she was critically ill; her death 
was sudden, she was confined to her bed only for a short time, if at 
all; when they went to live in the house, 1133 Fourteenth Street, 
besides Dr. Fry and the little girls, Dr. Fry’s mother was with them 
and also witness’ sister, Mrs. Graham and her husband. They went 
there for a short time after that house was built: Dr. Fry’s mother 
had lived with him in the frame house, he thinks she was always 
with the doctor; Mr. and Mrs. Graham were there for some months; 
he really does not know whether they were there as much as a year, 
it has been so long; he knows they were there for sometime. 

The first floor was practically on the grade level, then there were 
steps that led up to the next floor from the street, and that was the 
private part of the house; on that floor there was a drawing room 
and a hallway, a dining room and a pantry, he thinks; he cannot 
describe the rest of the house particularly except that it was used 
for bedrooms and upstairs as he recollects, it was especially equipped 
by the doctor for his mother; he thinks they had a little conservatory 
or something up there with flowers or something of the kind; after 
the death of witness’ sister he went there quite frequently during 
Dr. Fry’s occupation of the house; he was there very little 

91 after the doctor married the second time; cannot fix the 
date of that; since witness testified the other day he has 

looked at the house, 1133 Fourteenth Street and has a correction 
which he desires to make in his testimonv with reference to the 
structure itself; he would like to sav that he has made a more careful 
inspection of it and he finds that there has been an addition made; 
the space between the house and the barn formerly used as a back- 

8—3776a 
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yard is now improved by a one-story brick structure; that was not 
on it at the time it was originally built, but he does not know when 
it was put there; there was always a yard there during the time he 
knew it. 


Witness' grandfather Kennedy died before his sister was married 
to Dr. Fry; his sister received $8,000 from her grandfather’s estate; 
it was in form of 3.65 District of Columbia bonds; the grandfather 
died April 3, 1881 and it was just about that time that his sister 
received $8,000 from the estate; his sister was of age then; he does 
not know how it was invested; it did not remain in the same shape 


in which she received it, it was invested in real estate; she received 


this money in bonds from her grandfather's estate and she after¬ 


wards invested in this real estate on Fourteenth Street. 


On cross-examination the witness further testified that he does 


not, know of any money bis sister had other than the $8,000 that 
she got from her grandfather’s estate; he was on intimate terms with 
his sister and knew about her possessions and she had no money 
other than this that he knew of; in 1S91 witness was starting in the 
real estate business; he was a visitor at the home of Dr. Fry and 
his sister during the time that the building operations were going 
on at 1133 Fourteenth Street; he recalls that during that time they 
lived at 1129, just two doors below; he cannot sav very nearly when 
the building operations began but it was shortly before his 
92 sister’s death on October 7, 1891; he could not say certainly 
that the building operations began in the spring of 1891; 
as to what extent the erection of the building had progressed at the 
time of the death of his sister, his recollection is that it was under 


roof, the outside walls were up and they were trimming out; his 
impression is that Dr. Fry moved in there shortly after his sister’s 
death; his recollection is that sometime in January or February 
1892 tbe house was completed and Dr. Fry and his two daughters 
moved into it; he was a visitor at the home of Dr. Frv and bis sister 


at or about the time the building operations began; asked did he 
know who furnished the money to put up the building, how the 
money was realized, answered, he did not know the entire business 
operation of the transaction and did not know about the putting of 
the trust of $7,000 on the property at the time it was put on; the 
brick building was four stories in heighth, the cellar floor, with 
the exception of the kitchen being devoted to the offices of the 
doctor; the building had stone steps that led up from the street 
surface to the floor above the street level, this was the parlor floor; 
the office entrance was under the steps, a kind of vault-like entrance 
that went underneath the steps to the front basement door. 

On redirect, examination witness testified that there was a stable 


on the rear of the lot that was built at the time the house was, as he 
recollects; Dr. Fry kept a horse and carriage in that stable for his 
practice; it was a two-story stable with bam and hayloft above. 


Thereupon further to maintain the issues on their part joined, 
the said defendants called as a witness Charles E. Marsh, who 
testified as follows: 
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M itness produced from the records of the title company, 
papers in connection with the loan of $8,500 placed on Lot 
93 “D in Square 247 (1133 Fourteenth Street) on November 
4, 1898, being in relation to the deed of trust from Charles 
Early and Annie Early, his wife to Arthur T. Brice and William J. 
Flather to secure two certain promissory notes pavable to the order 
of William S. Peachy, one for $4,000 and one for $4,500, said 
records showing that the said loan was made by the Riggs National 
Bank and that the net proceeds of said loan, amounting to $8,457.50, 
was paid to Charles Early by check of the Real Estate Title In¬ 
surance Company dated November 4, 1898. 


Thereupon lurther to maintain the issues on their part joined the 
said defendants called as a witness H. Bradley Davidson, who hav¬ 
ing already been duly sworn as a witness, testified as follows: 


^ itness was shown check of the Real Estate Title Insurance Com¬ 
pany dated November 4 1898, payable to the order of Charles Early 
lor the sum of $8,457.50 (being the check produced from the files 
of the title company by the witness Marsh), the endorsement on the 
back of said check being “Pay to the order of Davidson & Davidson. 
Charles Early/’ then the further endorsement, “Davidson & David¬ 
son.” Witness identified the signature of Charles Early and the sig¬ 
nature of Davidson & Davidson. 


M itness recalls that he testified the other day that he represented 
Dr. Fry in the exchange of the Fourteenth Street property for the 
Q, Street lot and that he identified the contract for that transfer which 


contained among other things a statement that Early was to give 
Dr. Fry a promissory note for $8,500 secured by deed of trust on the 
Fourteenth Street property; Early did not give to Dr. Fry a note 
for that; there was a loan procured for that amount on the house and 
the check shown to witness represent^ the proceeds of that loan; 

Early gave a note to the Riggs National Bank instead and 
94 this check is for the proceeds of that note less $42.50, which 
was the amount of the commission the Riggs Bank charged; 
that check was turned over to witness bv Early; it went to the credit 
of witness’ firm in the bank but was credited to Dr. Fry’s account; 
asked in what form did he make settlement statements with cus¬ 


tomers. answered, they were nearlv always made in the form of a 
statement and press copy, and a copy of that was kept in their press 
copy book; he has made search for their press copy books of that date 
but cannot find them; their letter books for that period were brought 
to Court for use in another suit when Court was being held in Emory 
Building, and were lost. Witness produced the ledger account of 
Davidson & Davidson beginning with 1883 and going down to De¬ 
cember, 1898; by reference to this ledger account it is shown that 
the real estate note of John H. Nolan for $5,000 dated August 19, 
1898 was. transferred to Dr. Fry on November 5, 1898; he finds by 
the ledger account that Dr. Fry was charged with the accrued in¬ 
terest on that note; the accrued interest on the note from August 19 
to November 5, 1898 amounted to some $60; the Nolan note for 
$5,000 and the note of Davidson & Davidson for $3,034 were in part 
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settlement for the check of the title company for $8,457.50 which 
Early endorsed to witness’ firm; witness had no other transaction in 
hand between Dr. Fry and Mr. Early at that time and this $8,457.50 
paid bv Early to witness' firm for Dr. Frv was wholly out of that 
transaction; $5,000 of this amount was invested in the Nolan note 
which was to he cashed as Dr. Fry needed it for the building, and the 
other $3,000 was a sort of running account for which they gave Dr. 
Fry credit of three per cent until they used it, for this his firm gave 
Dr. Fry their note, which was paid; this note, for $3,034 marked 
paid was produced by counsel for Mi’s, f ry, exhibited to and identi¬ 
fied by the witness. 

Witness' attention called to settlement sheet of the title company 
concerning sale of Lot 130, in Square 621 (40 L Street, N. W.) and 
being shown check of title company payable to the order of 
05 Davidson k. Davidson for $1,773.32, the net proceeds of said 
sale less the deposit of $75, lie identified the endorsement of 
Davidson & Davidson on the hack of said check as that of his firm; 


he accounted to Dr. 
transaction his firm 


Fry for that money; in connection with that 
received a nominal broker’s commission of $25; 


they never charged Dr. Frv full commission. 

Witness is a member of the bar but has not practiced for a good 
many years; witness was shown petition filed by Dr. Fry on Decem¬ 
ber i3, 1891 in the Estate of Gertrude May Fry, and identified the 
signature of “H. Bradley Davidson, Attorney/’ as his, and stated 
that he did file that case for Dr. Fry ; the petition filed by Dr. Fry 
on October 5. 1898 for the probate of the will of Mrs. Fry as a will 
of real estate was handled by Maedel & Mackal, as attorneys. 

Witness' father and Dr. Fry’s mother were brother and sister; wit¬ 
ness* relations with Dr. Fry continued to be friendly up to the time 
of his death. 


On cross-examination witness was asked had he found anything 
on his books to show anythirfg regarding the check for $1,773, which 
he received from the title company in settlement of the sale of the 
L Street house, answered, he has not found anything except the item 
of $25 commission on the sale of that property; he has not found 
anything to show whether the money was invested or what was done 
with it, he knows it went to Dr. Fry, either as an investment or di¬ 
rectly as a check, he does not know which, he does not know what 
became of it; asked did he have any account with Dr. Fry other than 
the account relating to the erection of the building at Connecticut 
Avenue and Q Street, answered, he had not; asked did he have any 
investment for Dr. Fry prior to 1898, answered he did not think he 
did; Dr. Fry was interested with witness and his brother in 
96 the Beale farm; that interest began before 1898: he could not 
tell when Dr. Fry acquired it but he had it in 1898; accord¬ 
ing to the settlement they made at the end of the year the two-thirds 
interest of witness and his brother was worth $10,000 and the one- 
third interest of Dr. Fry was worth $5,000; witness has no record .of 
any other investments or any other transactions with Dr. Fry on 
the books; knew Dr. Fry quite well, was his cousin; Dr. Fry began 
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the practice of medicine in the early eighties and was married in 
1884; he had been practicing only a few years before he married, 
probably two or three years; witness recalls the building of the brick 
house on Fourteenth Street but had nothing to do with it. Dr. Fry 
had his own architect and builder; witness knew Mrs. Fry; asked 
did he see much or little of her at or about the time of the building 
operations, answered, his recollection is that it was at the time that 
she was quite sick; he thinks she died before they moved into the 
new house, the rebuilt house; asked did he know at the time it was 
built how much it cost, answered, only in a general way; witness’ 
firm negotiated the $7,000 loan for them at the Riggs Bank, knew 
he borrowed the money to build the house; does not know how much 
the house cost aside from the matter of the loan; is not sure whether 
his firm negotiated the loan or note: his firm usually attended to 
matters of that kind for Dr. Fry but Dr. Fry was quite close to the 
Riggs Bank people himself so he probably got the loan direct. 

Attention of witness called to original petition filed in the Estate 
of Gertrude M. Fry December 18, 1891. his attention invited to that 
part of the petition which stated “That the said testatrix died 
possessed of the following goods and chattels, to wit: Money in 
bank, $200: household furniture—silverware, $750; one bond of the 
value of $50; in all about $1,000, leaving no debts except 
97 funeral expenses about $800,’’ and was asked from whom 
did he get the information which he incorporated in that 
petition, answered, probably from Dr. Fry; thinks he knew at that 
time that there had been a deed of trust note executed bv Mrs. 


Fry and her husband in the sum of $7,000 and that the note was 
secured by deed of trust on the Fourteenth Street property; does 
not remember now that he went into the question with Dr. Fry as 
to whether or not the proceeds of that loan should be put in the 
petition as one of the assets of her estate, or the debt itself should 
be put in as a debt against her estate: asked did he know at that 
time that the Supreme Court of the District of Columbia holding a 
Probate Court did not have jurisdiction to admit wills as wills of 
real estate, or that there was a grave question as to its power to do 
so, answered, he does not think—he does not remember about that; 
he does not remember whether the question came up as to whether 
the $7,000 loan should be incorporated in the petition; he drew the 
petition up as he thought was proper as an attorney to present it to 
the Court at that time; that had no relation to the real e-tate, it 


was only to administer the personalty. 

On redirect examination testified that he has looked for the 
stubs of his cheek books covering November, 1898 and of June, 
1903 and these transactions when the trade of the Fourteenth Street 
house and the sale of the L Street house took place, and he has not 
been able to find them or the canceled checks; they occupied 
temporary quarters during the construction of their present building 
and destroyed everything that they did not think was absolutely 
necessary; they kepi their deposit entries on their stub cheeks. 
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At tliis point it was stipulated and agreed by and between counsel 
for the respective parties that the whole record of the Probate 
b«S Court respecting the Estate of Gertrude May Fry may be 
considered as in evidence, with the understanding that 
either party might refer to so much of said record as was deemed 
material. 

Thereupon said defendants offered in evidence a certain deed 
which was marked Exhibit 3, defendants Duvall and Pearson, the 
material portions of which are in words and figures as follows: 

Deed made July (*>, 1903 by Henry D. Fry (widower), of the 

District of Columbia, in 1 1 is own right and acting in exercise of the 

authority vested in him bv the last will and testament of Gertrude 
• » 

M. Fry. deceased, party of the first, part, to Giovanni Daniorc in 
consideration of Ten Dollars, conveying in fee simple D»t num¬ 
bered One Hundred and thirty (130), in James W. Tyler’s Sub¬ 
division of lots in Square numbered Six hundred and twenty-one 
(021), with the improvements, etc., thereunto belonging (dwelling 
known as Mo. JO L Street. X. AV.), (said deed being recorded among 
the land records of the District of Columbia on July 7, 1903, in 
Fiber 2737. folio 204, et seq.) 

Thereupon said defendants read in evidence the will of Gertrude 

May Fry, copy of which is attached to the bill of complaint, marked 

Exhibit and the will of Dr. Henrv D. Frv and the two codicils 

« 

thereto, copies of which arc attached to the bill of complaint, marked 

Exhibit “A”. 

Thereupon said defendants offered in evidence the record in 
Guardianship Xo. 1730, in re Gertrude C. Fry and Edith G. Fry. 
infants, being the daughters of Dr. Henry D. Fry, upon the agree¬ 
ment and stipulation between counsel for the respective parties that 
cither side may use so much of said record as they may deem 
material on the questions now before the Court. 

Thereupon said defendants read in evidence from the petition 
filed Xovember 24,1893 in said guardianship cause as follows: 
99 “Second, that under the will of Mary Ingle Campbell, de¬ 

ceased. recently admitted to probate and record by the 
Supreme Court, of said District, holdings a special term for Orphans’ 
Court business, Gertrude C. Fry and Edith G. Fry, daughters of 
your petitioner by his wife Gertrude May Fry (born Campbell), 
deceased, will be entitled to receive from the executors of said will, 
vour petitioner is informed and believes, about the sum of Fifteen 
Hundred Dollars each, being one-seventh of one-third of certain 
stocks, bonds, etc., and the proceeds of sale of certain real estate, 
bequeathed and devised by said testatrix. 

“Third, that said children, who reside with your petitioner, were 
born respectively as follows: Gertrude C. Fry, May 25, 1885; Edith 
G. Frv, March 20. 1887. and are therefore under twentv-one yea is 
of age. 

“The premiess considered, your petitioner prays that he may 
be appointed guardian of said minors until they reach their 
majority.” 

Thereupon the order passed on Xovember 24, 1893 in said 
guardianship cause was read as follows; 
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“It is ordered, adjudged and decreed that said Henry D. Fry ho 
and he is hereby appointed guardian of the persons and property of 
his minor children, Gertrude C. Fry and Edith G. Fry, born re- 
spectively May 25, 1885, and March 20, 1887, upon his giving bond 
in the penalty of Six Thousand Dollars, conditioned for the faithful 
performance of the trust in him reposed. 

A. B. II AG NEK, Justice" 


Thereupon there was read in evidence the petition filed by Dr. 
Henry 1). Fry as said guardian April 10, 1896 as follows: 

“As guardian of the said infants, I now have one share' of 
100 the stock of the National Bank of the Republic, of the par 
value of $100; one share of stock of the Farmers & Mechanics 


National Bank, of the par value of $100; two shares of the stock of 
the Washington Gas Light Company, of the par value of $20 each; 
one share of stock of the National Union Insurance Company, of the 
par value of $5; four shares of the Potomac Insurance Company 
of Georgetown, of the par value of $25 each; five shares of the 
Pennsylvania Railroad Company’s stock, of the par value of $50 
each; two shares of the Metropolitan Railroad Company’s stock of 


the par value of $50 each; one share Arlington Fire Insurance 
Company of the par value of $100; one share Columbia Insurance 
Company, of the par value of $5. 

“That bv reason of the fragmentary holdings of the several 
corporations above set forth, the same are exceedingly troublesome 
and unsatisfactory, require me to keep accounts with each of the said 
several small shares of stock, to receive and receipt for dividends 
ranging from 30 cents upwards, the said dividends coming in at 
irregular intervals; and that, if I were permitted to dispose of the 
said stock and to invest their proceeds in a lump sum, such action 
would not only simplify my accounts and duties, but would be of 
benefit to mv said wards. The income from the said stock in their 
present shape average about 4 per cent per annum. If disposed of 
and the money invested together in a, lump sum, such sum would 
produce 6 per centum per annum, and I now have an opportunity 
to make such an investment in the form of a loan amply secured 
upon real estate.” 

Thereupon the order passed in said cause on April 13, 1896 
authorizing the sale and investment of the proceeds, as prayed in 
the foregoing petition, was read in evidence. 

Thereupon the account of Henry D. Fry, as guardian of 
101 Gertrude C. Fry filed and passed July 6, 1903 was read in 
evidence as follows: 

“This accountant charges himself with the following receipts, to 
wit: 

This ward’s share from the Estate of Mary Ingle 


Campbell . $1,653.31 

This ward’s share of interest on real estate loan. 273.00 

This ward’s share of interest on Booklover’s Librarv. . 18.75 


i 


$1,945.06 
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“Tic claims credit and allowance as follows: 

Cash to ward from November 4, 1893 to 

January 1, 1903, Voucher l. $472.89 

Cost to Register of Wills. 9.61 


$482.50 482.50 


Balance . 

Commission waived. 


$1,462.56 


“Said balance consists of— 


Interest in real estate with R. \\\ Walker 
& Son, syndicate building operation. . . $500.00 

Interest in loan on trust on real estate 
(deed of trust recorded in Liber 2225, 
folio 78, in the records of the District 

of Columbia). 550.00 

Interest in Booklover’s stock. 125.00 

Cash . 287.56 


$1,462.56 $1,462.56” 


There was also read in evidence account filed as guardian of Edith 
G. Frv, in which accountant charged himself with items similar to 
those in account respecting other ward, claimed credit for 
102 similar disbursements as in other account and showed balance 
to be invested in same securities as in other account. 
Thereupon there was read in evidence letter or memorandum filed 
in said cause as follows: 


“No. 1909 Q Street, Corner Connecticut Avenue, Washington, D. C. 

“Dec. 24, 1903. 

Receipts. 

“Balance in bank as per statement January 1, 1903, $297.18. 
“Gertrude’s share of— 

Interest on Book lover stock, $12.50. 

Interest on R. E. loan stock (11 months), $30.25. 

“Received from estate of M. A. B. Kennedy, $836.08. 

“Interest on reposit in bank, $7.12.“ 

Totaling $1,183.13. 

“Disbursements. 

“For her personal account as ner vouchers, attached, $170.87. 
“Balance in bank December 24, 1903, $1,012.26. 

“Investments unchanged since report of January 1, 1893. 
(Signed) HENRY D. FRY, 

Guardian for Gertrude C. Fry.” 
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And a similar letter or menmran : 11 m with similar items with respect 
to the ward, Edith (i. Fry. 

Thereupon there was read in evidence the account filed on March 
17, 1904 bv Henry D. Fry, guardian of (lertrude C. Fry, which was 
approved by the Court on that date and is as follows: 

“This accountant charges himself with the amount of the 
10:4 balance due this ward as shown hy his first account herein 
approved and passed July <>. 190,4. recorded/’ and so forth. 

“Interest in real estate with IF W. Walker & Son, Syn¬ 
dicate Building operation. $500.00 

“Interest in loan on trust on real estate (deed of trust 

recorded in Fiber”—and so forth). 550.00 

“Interest in Booklover’s Library stock. 125.00 

“Cash .'. 287.50 


Total 


$1,462.56 


“And with the following collections received since 
statement of last account: 


“Interest on Booklover’s Library stock. 12.50 

“Interest on real estate loan stock for eleven months. 40.25 

“Received from the estate of Marianne A. B. Kennedy, 

deceased . 836.08 

“Interest on deposit in the bank. 7.12 


$2,348.51 

“He claims credits and allowance for the following 
disbursements, to wit: 


“S. Bensinger, saddle and horse. $115.00 

“T. H. Coates, riding habit. 30.00 

“Conrad Becker, saddle, saddle (doth. 

bridle and bit. 25.87 

“Register of M ills costs. . 


Commision waived. 


Total . $176.52 

Balance to credit of ward. $2,171.99” 


the balance consisting of the same investments as in the previous 
ac-ount. viz: the Walker Syndicate, real estate loan. Booklover’s Li- 
brarv stock, and $996.99 cash. 


101 


The account with the infant. Edith (1. 


ITv is similar to the 


foiejoing, save that the item to Coates for riding habit is 
changed as $25 instead of $30, and the cash on hand is $1,029.81. 
In the next account for said infants filed February 23, 1905 said 


guardian charged himself with items which were stated in the pre¬ 
ceding account, also with collections since the filing of the last ac- 


9—3776a 
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count, being interest on real estate loan, $33, interest on bank de¬ 
posit, $30.22, and lie claims credit and allowance for expenditures, 
the said expenditure being only the payment of the costs of the Reg¬ 
ister of Wills; in this account the assets are the same except a dif¬ 
ference in the amount of cash. An account was filed as to each of 
the infants. 

Thereupon there was read in evidence the petition filed by said 
guardian on June 19, 1905 as follows: 


“Petition of Henry D. Fry, guardian, respectfully shows to the 
Court that his two wards, Gertrude C. Fry and Edith G. Fry, are 
about to embark upon a trip upon the continent of Europe and 
through the British Jsles, in the completion of their education; that, 
in the course of their travels, they are likely to have occasion to make 
a number of purchases which will be of interest and value to them 
in the future, and they have applied to your petitioner for an al¬ 
lowance of $200 each for this purpose. The estate belonging to each 
of them, now in the hands of your petitioner, exceeds in value the 
sum of $2,000, more than one thousand dollars of said sum l>eing 
represented by cash in hand. 

“The said request is, in the opinion of your petitioner, a reason¬ 
able one, which should be granted, the condition in life of his said 
wards being such as to render it proper to make the requested allow¬ 
ance; but he respectfully submits the matter to the Court for 
105 its instructions in the premises.” 


There was then read in evidence the order pased in said cause 
granting the prayer of said petition. 

Thereupon there was read in evidence the fourth and final account 
in re Gertrude C. Fry, infant filed by said guardian on June 21, 
1906 and passed by the Court on June 29, 1908 which in substance 
is as follows: 

This accountant charges himself with the balance shown by his 
first account and amounts received thereafter, claims credit for 
amount expended in allowance for ward under order of Court of 
June 19, 1905 and expenses of Register of Wills office and charges 
himself with balance to credit of said infant, amounting to $2,203.23, 
said balance consisting of the balance of the real estate loan amount¬ 
ing to $200, the Booklover’s Library stock and $1,878.23 cash ; also 
a fourth account being filed in re Edith G. Fry, infant, containing 
similar items except the difference in cash amounting to $32. 

There was also read in evidence the fifth account of said guardian 
in re Edith G. Fry, infant, in which said guardian charged him¬ 
self with $2,380.27 and claimed credit for payment to Register of 
Wills covering costs, leaving a balance of $2,373.62; also a sixth and 
final account in re said infant, in which said guardian charged him¬ 
self with $2,483.92. 

There was also read in evidence vouchers signed by each of said 
infants showing that they had received from the guardian the full 
amount to which each was stated to be entitled by the said final ac¬ 
counts. 
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106 Thereupon further to maintain the issues on their part 
joined, said defendants called as a witness Andrew B. Du¬ 
vall, who having first been duly sworn as a witness, testified as 
follows: 

He is a member of the bar of this Court and has been for some 
years past; is the husband of the defendant; Gertrude C. Duvall; 
knew Dr. Frv; first met him in 1000 and then continuously until 
his death; witness knew the place called Nonquitt, which is men¬ 
tioned in Dr. Frv’s will; that was the summer home of Dr. Frv on 
Buzzards Bay, some miles outside of New Bedford, Massachusetts; 
it was named “Gerdith”; does not think Dr. Fry ever told him the 
significance of that name; that property was sold before Dr. Fry’s 
death; is not sure whether it was sold in 1011 or 1012; later Dr. Fry 
purchased a summer home at Blue Point, L. I.; witness knew the Q 
Street house where Dr. Fry lived and had a san/torium; he recalls 
that Dr. Fry removed from there and rented it for a school to a man 
named Thompson who ran the Martha Washington Seminary; the 
first term that Thompson had it it was rented at $410.00 a month; 
the renewal of Thompson’s lease was at $425.00 a month; Mr. 
Thompson gave it up after Dr. Fry’s death and the present tenant 
secured it; it is now used as a boarding house, the present tenant 
has it for one year at $500.00 a month, with the privilege of two 
years more at $550.00 a month; witness knew nothing at all about 
the Fourteenth Street house; he was married to Miss Gertrude Fry 
on January 11. 1911; he recalls seeing in the house where she and 
her father lived a portrait of Mr. Kenedy; at one time he was re¬ 
quested to get information about a will with regard to that portrait; 
that was shortly before he was married; asked how he came to do 
that and what happened, answered, he was married on January 11, 
1911 and shortly before they were married thev were fixing 

107 up an apartment which they took at Florence Court and his 
wife—afterwards his wife—said she had been informed that 

this portrait which hung at that time in the dining room of the 
house on Nineteenth Street whele they were then living, had been 
left by their grandmother to herself and her sister; she said that 
she did not know anything about it and asked him if he would 
ascertain about it; he told her he would and he looked at the records 
in the office of the Register of Wills and found that the portrait 
had been left to Edith and Gertrude Fry by the will of their grand¬ 
mother, Mariana A. B. Kennedy; at the same time while he was 
down there he looked up their mother’s will and when he came back 
to the house, probably that evening, he informed Mrs. Duvall that it 
was true that this portrait had been left to them, and he also told 
her that under the terms of her mother’s will her mother’s estate 
had been left to her father for life; afterwards to them equally; before 
Dr. Fry’s death he did not at any time give his wife or her sister 
any other or further information; after Dr. Fry’s death and before 
the funeral he had several conversations with Mrs. Annabel Lee Fry 
at the house; the day before the funeral Mrs. Fry asked him whether 
or not anything had to be done immediately about the life insur- 
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ance; she said that the life insuramv policies were in the safe deposit 
box and also Dr. Fry's will and that she had the key and if any¬ 
thing had to be done, of course, she wanted him to attend to it and 
she would let him have the key to get the things; he told her there 
was no immediate necessity for such action and that it could wait 
until after the funeral; after the funeral he had a further conversa¬ 
tion with her and suggested to her that as long as Mr. Reed, who 
was a very old friend of Dr. Fry's who lived in Camden and had 
come on to attend the funeral, as long as he was here and 
1 OS would be present here until that night, witness thought it 
would be a good time to get the insurance policies and the 
will and Mr. Reed to read the will ; she assented to that and witness 
then arranged to have a power of deputy brought up from the Union 
Trust Company which Mrs. Fry executed jointly to Mr. Reed, Mr. 
Pearson and witness and they went down to the Union Trust Com¬ 
pany and got the insurance policies and the will and brought them 
up to the house; Mrs. Fry came downstairs and in the dining room 
of the R Street house, where they were then living, Mr. R-eed read 
the will; there were then present, Mr. Pearson, Mrs. Fry, Mr. Reed 
and witness; Mr. Reed then read the will and it was suggested that 
witness attend to the pro 1 ate of the will; asked who suggested that, 
answered, he does not know whether Mr. Reed suggested it or not, 
he thinks also he expected and he thinks Mrs. Fry expected him 
to do so. and undoubtedly he expected to do so; witness had no 
knowledge whatever of the will or codicils prior to that time; at 
the conclusion of the reading of the will and codicils bv Mr. Reed 
witness then said to Mrs. Fry, ‘‘I see that Dr. Fry makes no provi¬ 
sion as to the property at Blue Point. L I.' 1 and she said, “No, that 
property was put in my name at the time it was purchased.” Wit¬ 
ness then said. “There seems to be no account taken in the will of 
the property which belonged to the girls’ mother, which was left 
to Dr. Fry for life." Mrs. Fry then said she knew nothing of that 
at all and she said at that time, “Whatever, of course, is the girl’s 
they shall have.” Witness then said, “Under the conditions here 
I could not probate this will "; witness suggested that they take it 
down to Mr. Darlington and have him attend to it and take all the 
papers and leave them with him that evening; witness called up 
Mr. Darlington and found out he would be there and Mr. Pearson, 
Mr. Reed and witness went down to Mr. Darlington's office 
109 and left the papers with him; Mrs. Fry did not go; that is 
the su’ stance of all that took place. 

On cross-examination witness testified that he met his intended 
wife about January, 1909 and she was then living at Connecticut 
Avenue and Q Street: the subject regarding the portrait which was 
said to have been disposed of by the will of Mrs. Mariana A. B. Ken¬ 
nedy came up about a month or so before he was married, when they 
were preparing their apartment over at Florence Court; the subject 
of it was presented by his wife who had gotten the information from 
an aunt, Mrs. Watkins who was her mother's sister; she had gotten 
the information right about that time; she did not tell him that she 
had also received from her aunt information regarding her mother’s 
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will; she did not tell him anything about that,-he examined her 
mother’s will on his own initiative; lie did that because his wife had 
said she had a dim idea or got that from some one that her mother 
had owned the Fourteenth Street property and she did not seem to 
have any information about it and he looked at the will; lie did not 
know whether her mother owned the Fourteenth Street property 
except the information she had; she told him, not at that time but 
sometime before that, that she had received this information from 
some source of an indefinite character that -her mother had left a will 
and in her lifetime had owned the Fourteenth Street property; he 
could not tell to save his life when his wife told him that; he has not 
tlie slightest idea how long it was prior to the time that they had the 
discussion regarding tin* portrait, could not say to save his life 
whether it was a month or two months before that; he examined 
both wills on the same visit; when he examined the will he saw by 
its provisions that the property was devised to Dr. Fry for life, ex¬ 
cept as to the L Street property it provided that if she died 

110 seized of that property he should enjoy it until his daughters 
came of age and then the daughters should succeed to the 

property; when lie looked at that will he was not looking at it as 
counsel for his wife at all and when he looked at it he was not look¬ 
ing at it—he had been requested to look at it; he will not say he did 
not see that; probably he did, because he read the whole will through 
hut he did not make any particular note of the provisions or what 
was bequeathed or devised by the will; lie just saw it was a general 
provision that whatever their mother had left had been left to Dr. 
Fry for life; that satisfied him as to whal he was looking at; he does 
not recollect whether or not he examined the petitions for the pro¬ 
bate of the will as a will of personal property and then as a will of 
real estate; as to what was his understanding as to the knowledge he 
gained with respect to the property of which his wife's mother died 
seized and possessed at that time he did not go into that with any 
particularity; he knew that before his wife lived at Connecticut 
Avenue and Q Street she had lived at 1133 Fourteenth Street; the 
subject of the ownership of the property at 1133 Fourteenth Street 
was not discussed between himself and wife; at sometime or other 
his wife had said to him that she had information to the effect that 
her mother had owned the Fourteenth Street house; as to what re¬ 
port he made to his wife as to the information he gained in his ex¬ 
amination of the will of her mother he simply told her that it was 
true that her father—he did not say it was true because he had not 
been asked to do it; he said her mother had left a will and by that 
will her property had been loft to Dr- Fry for life, afterwards to 
them; there was no discussion as to what that property consisted of; 
he did not know’ what it consisted of and did not know the extent of 
the estate of Mrs. Fry; Dr. Fry and his daughters moved from 

111 the Connecticut Avenue house in the fall of 1910 and witness 
was married the following January, they were then living 

at 1929 Nineteenth Street: witness and Dr. Fry were pretty intimate 
during his lifetime; they had a number of business deals together; 
does not know’ that you would call them joint own ere of stocks and 
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invent incuts for speculation but they purchased some stocks at dif¬ 
ferent times; they were jointly interested in the purchase of Sub¬ 
marine Boat stocks at one time; witness never discussed with T)r. 
Fry the subject of the estate left bv his first wife. 

At the time that he had the conversation with Mrs. Fry after the 
will was read he did not say anything to her as to the amount of the 
estate of his wife's mother that l>r. Fry had not made any mention 
of in (he will; he had only one interview with Mrs. Fry after the 
will was read and that was the following night; he went down to 
call oil Mrs. Fry at 1\ Street and he told her that he came down 
there to see her to tell her exactly where the girls stood in this 
matter; they had then had the benelit of copies of the will and 
codicils and their mothers will and as full information as they could 
get at that time; he told Mrs. Fry at that time that he wanted her 
to see exactly what the whole situation was before they did anything 
at all: he said that they thought it was rather an unfair disposition 
of the property, especially the last codicil of the will which wa ; 
made in lit IS, and especially in view of the fact that Dr. Fry had 
given Mrs. Fry during her lifetime two pieces of properly, which 
property aggregated $40,000; that the life interest that he had in 
the mother's property, not having apparently been taken into ac¬ 
count at all in his will, it made the disposition of the property some¬ 
what unfair; they had other conversation there, he does not remem- 
ber the details of all the conversation they had; Mrs. Frv said. “What 
am I to sav? Witness said. “I don’t know that there is anything 
vou can sav. Mrs. Frv”. She then said, “What am .1 to do?” 

I) '* W itness said, “I am not here to tell you what you ought to 
do. There are things you could do, but I would prefer to 
have you talk with Mr. Darlington about that. That is one of the 
objects I had. when I came down here tonight, to tell you that you 
should confer with Mr. Darlington on that subject”. Asked did 
be not say he considered it an unjust will, answered, he said that 
the girls considered that the will was not a fair disposition of the 
property, all things considered; asked what property did he refer to 
when lie told Mrs. Fry that Dr. Fry had given her property in his 
lifetime which was worth $45,000, answered, to the Blue Point prop¬ 
erty. Blue Point, L. I., and to the house which she lived in on 
Nineteenth Street; asked did he know who paid for the house on 
Nineteenth Street, answered he knew Dr. Fry paid for a majority 
of it; asked how much monev did he know of his own knowledge 
1 hat Dr. Fry paid for it, answered, he does not know of his own 
knowledge exactly what money Dr. Fry paid for it. but he knows 
that night they discussed the subject there—there came up a discus¬ 
sion that very night he spoke of—she first told him she had pur¬ 
chased that house and he called attention to the fact that from 
information he had had the payment of hers which went in there 
was interest she had in the house on Fifteenth Street; Mrs. Frv 
finally said that Dr. Fry had paid Seventeen Thousand Dollars of 
the cost of the house; she did not tell him how much she had paid 
and did not tell him how much the house cost, but he knew ap¬ 
proximately at the time it was purchased what the cost was; his 
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understanding was that ihc house cost around $25,000; his under¬ 
standing as to the value of the Blue Point property was that J)r. 
Fry paid $17,000 for it; exactly where he got that or exactly how 
he got that information, he could not say; Mrs. Fry is hotter able 
to state that than he is; he has been to Blue Point several times, the 
property is at Blue Point, L. 1., between Patchogue and Sayville; 

it is located hack from the road; it probably has a eonple of 
1B> acres to his recollection; he is not certain about that; it is a 
very pretty, well-built house, villa style with porches around 
it, he does not know the exact number of rooms in it; there were 
some rooms added to it; it was enlarged; it is a very pretty house: 
there are four good sized bedrooms on the second lloor and two 
baths; and on the lirst floor there is one very large living room which 
runs the full length of tin 1 house, on the other side of the house is 
a living room, dining room and kitchen; it has all modern improve¬ 
ments; asked did he not know that Dr. Fry only put $5,000 into 
the purchase of the Nineteenth Street house, that Mrs. Fry put in a 
house which she owned as part consideration and there was a $10,000 
trust on the Nineteenth Street house which she assumed and after¬ 
wards paid, answered, he did not know that at all: asked did she 
not tell him in the conversation he had with her as to how that 
property was purchased, answered, ‘“No, that is not his recollection 
of the conversation”; asked did she not tell him that Dr. Fry only 
put into the house $5,000 which he got out of the Beale farm and 
that she put in as an exchange a house which she owned in her own 
right and independent of Dr. Fry and that there was a $10,000 trust 
for the balance of the purchase price which she assumed and after¬ 
wards paid, answered, she may have told him that; he is not positive 
what she told him; if she says that is what she told him that night, 
that is correct; he does not remember the exact details of what she 
told him as to what she put in; asked where did he get the informa¬ 
tion that Dr. Fry gave her that house which was worth $25,000, 
answered, it was his understanding at that time; asked did he ever 
consult with the real estate man he had the transaction with, 
answered, he understood from Mr. Davidson that Dr. Fry s interest 
in the Beale farm went into it; he has since talked to Mr. David¬ 
son about it; could not sav when he first talked with Mr. 
111 Davidson; Mr. Davidson told him that Dr. Fry’s interest 
in the Beale farm had gone into that house; he heard Mr. 
Davidson’s testimony this morning that the interest of Dr. Fry in 
the Beale farm was worth $5,000; asked what other information 
did he have as to anything else Dr. Fry had put into the purchase 
of the Nineteenth Street house, answered, he did not understand— 


he understood that Dr. Fry had put improvements on the house, 
several thousand dollars, that Dr. Fry changed it to adapt it to his 
use; asked did not Mrs. Fry tell him in the conversation he had with 
her that the house belonged to her, that Dr. Fry had only put in 
$5,000 which he got from the Beale farm, that Dr. Fry did alter 
the house and altered it because he was going to use it as his office 
without paying rent, answered, he does not recollect her telling him 
exactly in that language; she did acknowledge that he had altered 
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the house Mini paid for the alterations in 11 u* house; asked did she 
not loll him that Dr. Fry had said to her that he did not want to use 
the home of his wife without paving rent and that he would put 
those improvements into the house to oll'sot the rent, answered, he 
does not recollect whether she did or not. mavhe she did; asked 
if in the course of the conversation after she explained to him how 
the Nineteenth Street house was purchased, did he say to her, “That 
wipes oil' the Nineteenth Street house; I am perfectly satisfied as to 
that”, answered, he did not, he is quite sure he never said that to 
her. 

Attention of witness called to copy of will of Mrs. (lertrude May 

f ry and he was asked did he recall that at the time he examined 

the will his attention was directed to the fact that by Item Three 

of the will it was provided that the I. Street house should go to the 

children when they became 21 years of age, answered, he did not; 

he did not make any close stiulv of the will; it was not his 

•/ •. 

llo business what these girls had or had gotten at that time; he 
was not married at that time; lie never thought of it; he had 
perfect confidence in Dr. Fry that he would do what was right by 
the girls; he was examining the will so as to get the information 
that his wife desired as to any estate that might have been left by 
her mother; so far as witness knows no demand was made upon Dr. 
Fry during his lifetime to account for the proceeds of the sale of the 
1. Street house; after the marriage of Dr. Fry, witness’ wife saw 
as much of him as she could; she went to see her father and con¬ 
tinued to do so up to the time of his death; the first time that witness 
knew that Dr. Fry had exchanged tin* Fourteenth Street property 
in part for the Connecticut Avenue property was after Dr. Fry’s 
death; witness never heard of the exchange but he always imagined, 
after he found out that Mrs. Fry owned that Fourteenth Street prop¬ 
erty which Dr. Fry lived in—he moved from there to Connecticut 
Avenue—witness always imagined there had been some exchange; 
he never knew that or heard of it or talked about it; he never had 
anv information about it before; witness represented Dr. Frv in fil- 
ing the petition in Equity Cause 34,545 in which Dr. Fry was named 
as the plaintiff’ against the Fidelity Trust and others, praying for 
the naming of a substitute trustee to release the deed of trust on the 
Connecticut Avenue property; in that proceeding the petition was 
filed on August 15, 1910 and witness was named as substitute trus¬ 
tee. 

After the reading of the will witness had only one interview with 
Mrs. Fry over at her house; asked if in the course of the conversation 
lie had with Mrs. Fry at her house he did not say to her that no 
accounting had been made bv Dr. Frv for the money that he had 
received from the estate of his wife; that he did not know how 
much it was as he had not seen Mrs. Fry’s will but it was of record 
and could be seen and that the girls seemed to think it was 
11 (» about $ 8 , 000 , but it may not have been that much, answered 
he did not; asked if in speaking about the Blue Point prop¬ 
erty did he sav to Mrs. Frv in substance, “How about Blue Point? ,, 

• 4 . • ' 

and did she say to him, “Dr. Fry purchased Blue Point in my name 
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and told me he had purchased i( fur a summer home for his wife and 
children after lie passed away; that she was free to do with it as she 
pleased and if the time came when she thought best to sell it she 
was privileged to do so but if she held it at her death, he wished 
that she would give it to whichever of the daughters had been the 
kindest to her/’ and did she say further, “No doubt had you seen 
my will you would have seen that Blue Point was willed" to your 
wife and Mrs. Pearson,” and did he reply that a will was a scrap of 
paper? answered, Mrs. Fry made no such statement as that; she 
did say something about her will; she told him that Dr. Fry knew 
what she would do with the property and he told her that a will could 
Ik? changed tomorrow; asked did he say to Mrs. Fry after Dr. 
Fry's funeral that witness' wife’s feelings toward Mrs. Fry had 
undergone a change on account of Mrs. Fry's devotion to Dr. Fry; 
that she had won over witness' wife but that Mrs. Fry would lose 
that if she stood by her rights under the will, answered lie did not 
make that statement, he did tell Mrs. Fry that the feelings of the 
girls toward her were better and that thev did realize that Mrs. Frv 
was alone, but he made no such statement that if she stood under 
the rights of the will she would lose that. 

Thereupon further to maintain the issues on their part joined, 
the said defendants called as a witness, the defendant, Gertrude C. 
Duvall, who first having been duly sworn testified as follows: 

She is the eldest, daughter of Dr. Frv and the wife of Mr. Duvall; 

she remembers living in the Fourteenth Street house: she was 
117 nine years of age when her father married the second time; 

he married a Miss Ida Lindsav, who lived less than a vear; 

t. 

does not remember the date of her father’s marriage; at that time 
she was living at home with her father; besides her father, her 
sister and herself, their father’s mother also lived with them; she 
lived with them until her father married Miss Lindsay and after that 
time; grandmother Lindsay also lived with them; she lived with 
them until thev moved to the Connecticut Avenue house and several 
years after that; they moved from the Fourteenth Street house 
when witness was about thirteen years old; witness' aunt. Mrs. 
Graham and her husband lived with them at the Fourteenth Street 
house for a short while, she thinks one winter; at the time Mrs. 
Graham and her husband lived with them witness was about eight 
or nine years of age; witness is familiar with the Fourteenth Street 
house; on the first floor of that house there were three rooms which 
were used for offices which communicated with the others and then 
they opened into a hall; there was a narrow hall which ran from 
the front door back to the kitchen; back of the hall there was a 
laundry, a kitchen and back of that a yard and a stable; during the 
time they lived there her father had a brougham and a victoria and 
two horses, which he used in his profession; those were kept in the 
stable and the stableman lived in the upper part of the stable; in the 
house the floor above the offices were made up of the drawingroom, 
a central hall, a diningroom, pantry and back steps; above that was 

10—3776 
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lilt- hc< I room I loop, consisting of her lathers bedroom, the bedroom 
for her sister and herself and a middle room, which was used as a 
den and a hath; on the door above was her grandmother Fry’s bed¬ 
room, and the next room to that was used by the two trained nurses, 
and 11 io other room was her grandmother Lindsay s room, and there 
was a servants room and a hath ; the nurses she speaks of lived 
IIS with them; they had their meals with them; one was the 
office nurse and the other was kept to send out to patients 
when they wanted a. trained nurse; she was not there as long as the 
office nurse; the office nurse came there before witness was thirteen, 
before her grandmother Fry died; witness remembers going to the 
Q Street house to live; besides her father, sister and herself, their 
grandmother Lindsay lived with them and they also had a house¬ 
keeper for the house and the san/torium both; they were living 
there at the time her father married the third time; after he married 
the third time, besides his wife, his wife’s mother, Mrs. Squire lived 
with them; she came about a year alter her father was married and 

staved with them until thev moved to the Nineteenth Street house; 
«. « 

she died in that house. 

The personal relations between witness and her father were always 
very elose up to the time of his death; he never on any occasion spoke 
to her about anything that had belonged to her mother, except her 
jewelry; that was when she was 18 years of age; what happened 
then he gave her a letter to read which her mother had written, tell¬ 
ing him what jewelry witness was to have at the age of 18 and 
what jewelry her sister was to have; that was a letter written by her 
mother to her father; he gave it to witness to read when she was 18 
and then he gave her her mother's jewelry; he never at any time 
in his life besides that spoke to her of anything that had ever 
belonged to her mother nor did she speak to him on that subject, it 
was never discussed at all; up to the time when she received the 
jewelry she knew nothing about what property her mother had ever 
had; witness has an aunt, Mrs. Watkins, who is her mother’s youngest 
sister; witness recalls Mrs. Watkins having called her attention to 
the portrait of her grandfather Kennedy; at one time before witness 
was married Mrs. Watkins told her that her grandmother Kennedy 
had left a portrait of her grandfather Kennedy to witness and 
110 her sister; witness told Mr. Duvall about it and asked him 
if he would go down and find out whether that was so—look 


at the will; he looked it up and came back and told her that her 
grandmother had left the portrait to witness and her sister; asked 
did he tell her anything else, answered he said at the time that he 
was down there he looked up her mother’s will and she had left every¬ 
thing to her father for life; that was all he told her; she never got 
any information from any source from that time until her father’s 
death about her mother’s property or what she had and what she had 
done about it. and did not seek any; at that time the family was 
living at the Nineteenth Street house and the portrait was in that 
house; asked what, if anything, did she say to her father about the 
portrait, answered she told Mrs. Fry that Mr. ltosinski, the man who 
was going to get the portrait, would be there to take it and hang it 
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in witness apartment and a day or two after that her father came up 
to her bedroom and said, ‘‘That portrait was not left to Gertrude 
and Edith but to mother's children." Witness said, “What difference 
does that make? We are mother's children." Her father was not 
angry at all and that was all that was said; with the exception of 
this talk about the jewelry and the talk about the portrait witness 
never had any discussion with her father about property or any¬ 
thing of that kind in her life, never asked him anything and lie 
never told her anything; asked how soon after her father's death was 
it that she first learned of the property her mother had had, answered, 
at the time that Mr. Duvall looked at her mother’s will and got a 
copy of her mother’s will, that was the first time she had seen it; 
that was after they had read her father's will, she expects within a 
week after her father's death; before that she had never heard of this 
L Street house, did not know there was such a house and never heard 
of its having been sold; after her father married the third 

120 time the relations between witness and her sister and her 
father's wife were otherwise than pleasant; the relations be¬ 
came worse rather than better; as to the effect it had upon her inter¬ 
course with her father, they could not see him as often as thev 
wanted to and they could not see him alone; asked to explain what 
she meant by that, what effort she made to see him, answered, one 
time she remembers her sister and herself used to go down to his 
office to see him at the Nineteenth Street house and there were some 
objections made, and after that they could not go down stairs to 
see him alone; they had to go upstairs and have him come upstairs 
also and see him with Mrs. Fry; asked how did she know there was 
any objection made and by whom it was made, answered, he started 
to talk to them about it and she and her sister were very much upset 
and her father said to send Andrew and Billy (meaning Mr. Duvall 
and Mr. Pearson) over to talk to him; she does not mean that her 
father rebuked her for coming to the office; asked to explain what 
took place between her and her father, that gave her to understand 

I hat she was not to come to see him privately at the office but was to 
see him upstairs in company with his wife, answered, she did not 
remember exactly what he said because as she stated, she and her 
sister were very much upset and he said lie could talk to Andrew 
and Billy better, and to send them over to see him. and they went over 
and saw him but witness was not present; it was after that episode 
that when she called she went upstairs to the living quarters to see 
her father; asked what was the situation after she had the apartment 
about her father coming to her home, answered, he had been in 
Florida at that time and came up and stayed at her apartment for 
five weeks, he was not alone then. Mrs. Fry was with him. they 
had a room and bath there; her father never came alone to visit 
witness; Mrs. Fry was always with him; her father during his 
lifetime visited her sister’s home but she never saw her father 

121 there alone.; witness never had any legal business or anything 
involving property matters prior to her father’s death and 

never at any time prior to his death did she have or engage counsel 
about anv matter whatever; asked how soon was it after her father’s 
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death that her interest in the estate was placed in the hands of 


counsel representing her and her s 
wards when Mr. Duvall and Mr. 


ister, answered it was soon after- 
Pearson went down to see Mr. 


Darlington with all the papers and so forth; that was the beginning 
of it; she did not go; this strained or unpleasant relation between 
witness and Mrs. Fry has not abated since the death of witness’ 
father; they are not friendly. 

Respecting the Nineteenth Street house witness’ father gave her 
the keys and wanted her and her sister to go up and look at it and 
see if they liked it; they went up and looked at it and said they 
did not like it verv much because their rooms were on the fourth 


Hoor and were just a continuation of the back steps; so that was all 
that was said about it for the while and then later on in a week or 


so she had not heard anything more about it and she asked him 
if he was going to buy the Nineteenth Street house and he said, 
“Well, we did not like it and he had given up the idea”. Witness 
said. “That does not make any difference, go ahead and get it”; 
that must have been in early fall because they moved in September 
or October; during the summer before they moved into the Nine¬ 
teenth Street house she and her sister went away with their father; 
she thinks that was the last summer at Nonquitt, Massachusetts, and 
then when they came back in the fall thev went to the Nineteenth 

t «/ 

Street house: the place at Nonquit was named Gerdith; her father 
told her it was named for herself and her sister; she first knew of 


the Nonquit place when she was about 18 years of age; she 
122 thinks her father sold it before he bought the Nineteenth 
Street house; he did not say anything to her about it, did 
not discuss it with her or tell her he wa9 going to sell it; the present 
widow, Mrs. Fry, went to Nonquit with them; her father owned that 
property before he married Mrs. Fry; witness was born May 25. 
1885 and was married January 11, 1911. 

On cross-examination testified that there never were anv strained 

t/ 

relations between herself and her father and no estrangement be¬ 
tween them at anv time. 


Thereupon witness’ attention was called to the answer of herself 
and her sister to the bill of complaint in this cause and the following 
portion thereof was read to her: 

“The personal relations between them and their father were always 
most affectionate and were never interrupted or marred until after 
his third marriage, on September 8, 1908, to the defendant, Annabel 
Lee Fry, when a certain degree of estrangement began and in¬ 
creased, having no relation to property, but due solely to the personal 
attitude of said defendant to these defendants, her interference with 
the freedom of intercourse between them and their father which 
had theretofore subsisted”. 


and she testified that she recalled making that statement in the 
answer; asked is it not a fact that there was an estrangement between 
herself and her father after his marriage, answered, “The estrange- 
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ment meaning that she could not see him alone and as much as we 
wanted to’’; there never was any estrangement between her father 
and herself before his marriage to the widow, Annabel Ix?e Fry; 
asked did she not object to her father’s being married at that time, 
answered, she did; she kept house for him for three years; his 
marriage occurred in September, 1908 and witness came of age 
in 1906, at which time she was living at the Connecticut 

123 Avenue house; asked did she recall that her father gave tier 
any money which he held as guardian for her at or about 

that time, answered, when she was 21 she got some money which 
was left to her by her great-grandmother Campbell, she was told; 
she got it from her father as guardian; from the time she came of 
ago in 1900 until the family moved from Connecticut Avenue she 
lived in the Connecticut Avenue house as a member of the family 
but did not pay any board; after she came of age her father made 
her an allowance of $00 a month but later did not increase it to 
$75 a month; her father gave her other moneys after she came of 
age, on birthdays and at Christmas; when she was married lie gave' 
her $1,000 for all her expenses, reception, church decoration and 
everything, trousseau and table linen; after she came of age he 
never gave her any moneys other than the $00 a month, except 
Christmas and birthdays. 

It was just about a month before she was married that her aunt, 
Mrs. Watkins, spoke to her about the portrait; asked did she also 
speak to her about any property that her mother had during her 
life time, answered, sometime previous to that Mrs. Watkins told 
her that she had alwavs understood that the Fourteenth Street house 
had belonged to witness’ mother; when she was told that she does 
not know; asked did she talk about that to Mr. Duvall, answered, he 
had heard her say at one time that the Fourteenth Street house had 
belonged to her mother, that was all; does not know when she said 
that to him and could not give any idea but it was sometime previous 
to the talk about the portrait; she has not any idea how long it was 
before the conversation regarding the portrait ; she does not know 
when her aunt told her, she recalls that Mr. Duvall looked up her 
mother’s will and that was about the time he looked up the will 
regarding the portrait; as to what he had found out he told her that 
evervthing that her mother had she left to her father for 

t ^ n 

124 life; witness did not talk to her father about that, never said 
anything to him about it at all; witness never talked to any 

of the other members of her mother’s family about this property 
that she had during her lifetime : never ialked to her uncle, Kennedy 
Campbell or her aunt, Mi’s. Graham, about it. 

Asked did she know Mrs. Annabel Lee Fry Ix'fore she married 
witness’ father, answered, she thinks she had never seen her but 
once; went with her father to call on Mi’s. Fry one Sunday night; 
had seen her only once before the marriage; when her father told 
her he was going to lie married witness objected; she had a talk with 
her father before that when he had not decided whether he would 
he married; she was opposed to her father re-marrying; asked was 
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not that the cause of the estrangement between herself and her 
father, and not anything personal so far as Mrs. Fry was concerned, 
answered, it was not any estrangement in that sense; she simply 
did not like it, it was natural, she had kept house for three years, 
she was 23 rears old. 

\Y1 len Mr. Duvall reported to her that he had examined her 
mother’s will and found that the property she had had during her 
lifetime was left to witness’ father for life and then to witness and 
her sister she had a talk with her sister about it and told her sister 
that Mr. Duvall had said that everything that their mother had 
she left to their father for life; witness kept house for her father 
for three years prior to her marriage; her father was engaged in 
the practice of medicine here for a number of veal’s; he began to 
practice before she was born; she has not learned from family history 
when he began practice; her father was born in 1853 and died in 
1919. in his sixty-sixth year; she did not know anything about her 
fathers business affairs; she was not in his office at Connecticut 
Avenue and did not know anything about his practice or his 
125 income; she knew he had a very extensive practice because 
lie was busy; she knew his standing as a physician in Wash¬ 
ington and knew he was recognized as one of the leaders of the 
profession and had a very large practice; her father was generous 
to the family and they had everything they wanted and that eon- 
tinned after she became of age. as well as before, up to the time of 
her marriage; she and her sister made three trips abroad with their 
father; she does not know the dates but the last one was in 1908; 
they had gone abroad twice before that, once when she was 18 years 
old and once before that; witness and her sister went to the Friends 
Select School, the Mount Vernon Seminary and Chevy Chase 

Seminary. 


At this point it was stipulated and agreed between counsel repre¬ 
senting the respective parties that it may be considered as a fact that, 
the National Savings & Trust Company, of Washington, D. C., Ad¬ 
ministrator C. T. A., has not in its possession any accounts, cor¬ 
respondence. letters or other matters of Dr. Henry D. Fry and 
Davidson & Davidson relating to the trade of the Q Street house and 
the Fourteenth Street house or the sale of the L Street house, and 
that an examination of the papers in the possession of the adminis¬ 
trator has been made and nothing relating to either of those subjects 
has been discovered, and that Mrs. Annabel Lee Fry has no such 
papers in her possession. 

Tt was further stipulated and agreed between counsel representing 
the respective parties that without formal proof it mav be accepted 
as a fact in the ease that Dr. Fry was graduated from the University 
of Maryland in 187b and began the practice of medicine in Wash¬ 
ington in 1878. 


Thereupon further to maintain the issues on their part joined, 
said defendants called as a witness Edith F. Pearson, who first 
having been duly sworn, testified as follows: 
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129 She is the second daughter of Dr. Henrv D. Frv and was 
born in 1887; she and her sister are his only children; she 
received jewelry of her mother when slie became 18 years of age; 
she did not receive it at the same time that her sister did hut 2 years 
later; her father never showed her any letter from her mother with 
reference to that jewelry; never in her father’s lifetime did she 
have any conversation with him on the subject of her mother’s 
property; she did not ask him anything on the subject; she never 
had any knowledge in anv wav with reference to her mother’s 
property prior to her father’s death; she heard of this information 
that Mr. Duvall gave to her sister, her sister told her about that 
hut. si )o did not talk to Mr. Duvall about it: she never at anv time 
liefore her father’s death knew that her mother had owned a house 
on L Street, never heard anything about it; before her father’s 
death she never asked anybody to get her any information about 
her mother’s estate; she did not know anything about the incident 
of the portrait of her grandfather Kennedy, except that it was to 
ho theirs, after Mr. Duvall looked it up; that was the first she ever 
heard of it; she never had any conversation with her father about 
the portrait and no conversation about it took place in her presence; 
what she learned about the portrait she got from her sister. 

Witness and her sister went to the same school together; they went 
to the Chevy Chase Boarding School where they boarded, coming 
home once a week; that was after her father’s marriage to Ida Lind¬ 
say in 1895; she lived less than a year. 

On cross-examination witness testified she was born on March 20, 
1887; when she came of age on March 20, 1908 she was living at 
1601 Connecticut Avenue; in the spring of 1910 they went to Non- 
quitt, Massachusetts and never went back to the Connecticut Avenue 
house; in the fall of that year they went to live at Nineteenth 
127 Street house and she was married on October 18, 1911; after 
she came of age she did not receive any money from her 
father; asked did he pay her certain moneys out of the guardianship 
account after she came of age, answered, she knew she had a bank 
account; she did not open the bank account herself but her father 
did; does not know what bank it was but thinks it was that one on 
loth Street and New York Avenue, with the clock in the tower; 
thinks it was the National Savings & Trust Company; does not re¬ 
member when she first had a bank account there; she was just a 
child; whatever money she had was put in the bank; she did not 
draw checks against the bank account ; asked how did she learn that 
she had a bank account, answered, because she has a remembrance 
of having seen a little bank book; she did not take the money out 
of the bank herself; as to what became of it she knows that her 
father had invested some money in stocks for her; she does not 
know where the bank book is now; she was nothing but a child; she 
guesses her sister also had a bank account but she does not know 
anything about it; she did not at any time receive any money from 
her father after she came of age unless it was her grandmother Ken¬ 
nedy’s money; she got her share of that she thinks; that was $2,500; 
there was this money from her grandmother Kennedy and some 
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money from her great-grandmother Campbell; that is the money 
that she refers to as being in the hank and her father invested that 
for her and site thinks that amounted to about $5,000 altogether; 
she thinks she had $5,000 when she was married; she guesses that is 
what her father turned over to her; she does not rememl)er his actu¬ 
ally turning it over to her hut she knew she had some stocks; asked 
did she know that only $1,500 came to her from the estate of her 
great-grandmother Campbell and $1,500 to her sister, answered, she 
did not know the sum of that; asked did she know that only 
1 - s $800 (*ame to her from the estate of her grandmother Ken¬ 
nedy, answered she got $2,500 from her grandmother Ken¬ 
nedy; the only money that she knew that she got was from her great 
grandmother Campbell and her grandmother Kennedy; asked what 
was it her father turned over to her, answered, she does not remem¬ 
ber any sum; that money from those two people invested in differ¬ 
ent things; real estate for her and Norfolk and Washington stock; 
her father turned over to her some stocks of the Washington Railway 
<fc Electric Company; she does not remember how many shares he 
turned over to her and when he did that; but she had some common 
stock; asked what else did he turn over to her, answered, she had 
some monev invested in—she don't know the amount.—in a real 
estate note on a house on Ashmead Street; how much it was she does 


not know and has not the faintest idea; that is all the money she 
knew of getting was from the Washington Railway & Electric Com¬ 
pany and this Farrell note on the house on Ashmead Street and 
some money that her father loaned Henderson Suter on a stable in 
< ieorgetown; how much was loaned on the Georgetown property she 
does not know; could not say that the Suter note was for $1,500; 
does not remember when she got these things from her father; he 
just invested them for her and when she was married Mr. Pearson 
took charge of it; she does not ever remember any lump sum being 
turned over to her; she just .remembers getting dividends and inter¬ 
est from those three places; after she was married, when the Farrell 
note came due she took that and the money over in Georgetown; 
does not know about her father turning over anything to her sister 
when she came of age; after witness came of age her father made her 
an allowance of $60 a month and continued to give her that until 
she was married; when she was married he gave her $1,000 to cover 
all of her expenses for the wedding. 

The conversation regarding the portrait of her grandfather 
120 Kennedy occurred just about a month before her sister was 
married; no one had told witness about it before that; she 
had not heard from any of her relations about any property that her 
mother owned in her lifetime; her sister told her simply that Mr. 
Duvall had found out upon his investigation that the portrait be¬ 
longed to the girls; does not think her sister told her anything about 
the property left by her mother; it was only the portrait; at the same 
time her sister may have told her that Mr. Duvall had looked up 
their mother’s will and had found that their father was left the prop¬ 
erty for life and then to the girls. 

On redirect examination asked is it her statement that her father 
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imested the money tluil slit* got !rom her grandmother Kenedv and 
liei grandmother Campbell, answered, she thinks he must have; 
asked did he turn that over to her alter she came of age, answered, 
she does not remember his turning over anything to her but she was 
getting the dividends and interest ; she turned that over to her hus¬ 
band; that is the first she remembers about it, really; asked how long 
had she had it before she was married, answered, she was getting 
the interest on it from the time she was ol age; she was married 
when she was 24; thinks she had been ot age 2 vears before she got 
this $2,500 legacy from Mrs. Campbell; she does not remember when 
her grandmother Kennedy died. 


Thereupon counsel lor defendants Gertrude C. Duvall and Edith 
Ct. Pearson produced the will of Mariana A B. Kennedy, deceased 
and read therefrom as follows: 


"To Gertrude C. Fry and Edith G. Fry, children of Dr. H. D. Fry, 
the sum of Five Thousand Dollars." 


The said legacy of $5,000 was not paid until after they had both 
become of age and after the decree by Justice Stafford construing the 
will of Marianne A. B. Kennedy. 


Thereupon further to maintain the issues on their part joined, the 
said defendants called as a witness William E. Pearson, who first 
having been duly sworn, testified as follows: 

130 He was born in Washington, is the son of George W. Pear¬ 
son, who was at one time president of the Metropolitan Rail¬ 
road, his mother is the sister of William E. Edmonston; he is 40 
years of age; before the death of Dr. Fry he did not at any time have 
any knowledge as to the estate of his wife’s mother and made no 
inquiry about it; asked did he receive from his wife any invest¬ 
ments that she had at the time of her marriage, answered, he did 
not exactly receive them; he saw that some real estate notes were 
paid and were re-invested in other things, in stocks; there was one 
stock of the AA T ashington Railway <fc Electric Company that he sold 
for her; these investments were placed among her papers in the name 
of his wife and kept in the safe deposit box of witness; when they 
were married his wife had an account in the Commercial National 
Bank but he did not have anything to do with that. 

On cross examination testified that as he recalls there were ten shares 
of the Washington Railway & Electric common and he sold them; 
he could not tell when they were turned over to him; he sold them; 
he remembers the price, he got nearly $90 a share for them; his 
wife also had a note made by a man named Suter, secured on a 
stable in Georgetown and he thinks the amount was $1,500; there 
was one or more notes in the hands of Davidson & Davidson, he 
could not recall the amount as he really does not know; that is all 
that she had as he recalls. 
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Thereupon ihr defendants. (iertrudc C\ Fry and Edith G. Pearson 
announced their case in chief closed. 

Thereupon further to maintain the issue's on her part joined, the 
defendant Annabel Lee Frv ottered evidence in rebuttal as follows: 

II. Bradley Davidson testitied that he and his brother owned 
premises B>211 Nineteenth Street and they made an exchange 
1:»1 of it for some interest Dr. Fry had in a syndicate that owned 
the Beale farm and a house that Mrs. Fry owned; Dr. Fry, 
witness and his brother each owned a one-third interest in the Beale 
form near Ilyattsville; Dr. Fry's interest in the Beale farm was taken 
in at $5,000 in ihe deal for the exchange of the Nineteenth Street 
house. 

Theieupon witness identified a certain paper writing as the state¬ 
ment of account for tin* exchange of 10*29 Nineteenth Street, which 
was offered in evidence, marked Fxhibit *22, defendant, Annabel 
Lee Fry, and is as follows: 

“Davidson and Davidson, 

Real Estate and Loan Brokers, 

1413 G Street Northwest, 

Washington, D. C. 

Washington, D. C., June 1, 1910. 

In Account with Henrv D. Frv, M. D. 


Exchange. 


Receipts. 


Charges. 


purchase Lot 19, Square 2556. . 20,000 . . (1929 19th St.) 


Encumbrance Lot 138, Sq. 195. 
int. on same from A pi. 28 th 

1910 at 5%. 

Taxes Lot 19 Sq. 2556 pd. to 

5/30/10 at $131.30. 

Ins. Lot 19 Sq. 2556 pd. to 
3 2 12 at $20, 3 yrs........ 

trust assumed Lot 19 Sq. 2556. 

Sale Lot 138 Sq. 195. 

Sale 1 3 interest 235 acres Beale 

farm. 

int. on $10,000 Trust Lot 19 Sq. 

2556 from 3/1/10 at 5%... . 
taxes Lot 138 Sq. 195 pd. to 

5/30/10 at $77.67. 

Ins. Lot 138 Sq. 195 pd. to 

11/1/12 at $10.00. 3 vrs. 

check to balance. 


4,000 


18 33 


10 94 
8 36 


98 86 


(1318 loth St.) 


10,000 . 

9,000 

5,000 


125 


6 49 
5 .. 


$ 24,136 49 


$ 24,136 49 ’ 
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On cross-examination witness testified that lie has no independent 
recollection of this transaction as to certain details hut he knows 
of the transaction and remembers it perfectly; ho conducted it for 
Dr. Frv; the account is dated June 1, 1010 and he thinks that is 
about the time the transaction occurred; this house on Lot 10, Square 
2550 (1920 Nineteenth Street) was one of three that he and his 
brother built; it was a three-story English basement ; witness 
152 was in the house after Dr. Fry went to live there; there were 
quite a good deal of changes on the first floor; that tloor was 
practically a basement and it was made into offices and kitchen; 
witness did not have anything to do with that; he rather thinks Mr. 
Nolan did the work but he is not sure; Mr. Nolan built the house 
for witness and his brother; the house, 1.318 Fifteenth Street. Lot 
138. Square 195 was subject to an encumbrance of $4,000; there 
was a trust on the Nineteenth Street house of $10.000 which was 
assumed bv the grantee; he docs not remember when that trust was 
paid off, he only knows 11 mt it was paid three or four years after¬ 
wards but he did not have the details of it ; 1 k> knows Dr. Fry paid 
it off; that is, he got it released. 

“Bv Mr. Hoover: 

« 

Q. What is that? A. I should say Dr. Fry paid it off. as I 
understood it. 

Mr. Hoover: l object to what you understood 

The Court: He is not stating it was hi« money, but you did the 
transaction? 

The Witness: Yes, sir ' 

Asked bv counsel for defendants Duvall and Pearson did he know 

t 

whether or not Dr. Fry sold Nonquit about the time this trust was 

released, answered, his undersanding was that he used it for that 

purpose but he really does not know; he knows Dr. Fry sold it and 

lie thinks it was sold about the time the trust was released; as to 

the character of the Fifteenth Street house, it was just an ordinary 

threc-storv brick house, 20 feet front lie thinks and about 8 rooms, 

« 

he never was in the house and really took it without looking at it; 
witness’ attention called to the item on the account, “Lot 33. Square 
195, $9,000". asked did that mean the total value, including tin* 
$4,000 mortgage that was on it. answered, it did; the valua- 
133 tion of $20,000 for the Nineteenth Street house means the 
total value on that subject to the $10,000 mortgage; these 
were arbitrary figures of valuation in the trade; on that basis the 
equity in the Nineteenth Street house was $10,000 and that in the 
Fifteenth Street house was $5,000: the Beale farm syndicate had 
bought that property to sell on speculation and did ultimately sell it 
about 1912 or 1913 he thinks: in the sale of the Nineteenth Street 
lot lie got the equity in the Fifteenth Street property over and above 
the $4,000 mortgage. Dr. Fry’s interest in the Beale syndicate and 
$98.86 cash, that was the transaction; the $10,000 mortgage on the 
Nineteenth Street house was held by a client of theirs, Thomas H. 
Gaither, of Baltimore; he really does not remember whether the 
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111 <*r!gage on that house was paid oil direct to Mr. (outlier 01 though 
witness’ oilice; they usually attended to it lor him and probably they 
did; they had a great many loans for him. 

On redirect examination testified his impression is that Dr. bry 
sold the Xom|iiit property at or about the time the $10,000 deed ol 
trust was released on the Nineteenth Street property; he thinks 
the money for the release of the trust wa> paid through his oilice; 
it was probably paid in one midi hut he would not be able to say 
without consulting h 1 ^ books whether it was paid in one sum or in 
installments; asked did ho know that Th\ bry sold the Xoncpiit 
property in 1 i»in. answered he did not; asked had lie any recollection 
at all as to when Dr. Fry did sell it. answered, he thought it was 
somewhere about 1 i> 1 (» t<> Hi 13, somewhere in there, he don’t know 
exactly; asked did he know whether it was in 1910 or 19.13, 
answered, anywhere within that lime: they had been going to Non- 
quit for 30 years. 

The sum total of the transaction respecting the Nineteenth 
131 Street property was that it was sold for $20,000; witness and 
his brother received the equity in Mrs. Fry's property which 
was fixed at a valuation of $5,000 and the interest of Dr. Fry in the 
Beale farm for the other $5,000, and the person who took title to the 
property assumed the trust of $10,000. 

Thereupon further to maintain the issues on her part joined, 
Annabel Lee Fry, ns a witness in her own behalf, testified as 
follows 

She purchased property known as Lot 19. in Square 2556 
(1929 Nineteenth Street) and took title to the property; the prop¬ 
erty was approximately $20,000; at least that is what they were 
to pay for it: Dr. Fry gave in his $5,000 in the Beale farm; she 
gave her equity in the Fifteenth Street house and assumed the 
mortgage of #10.000 which she paid <>lf in three installments of 
$3,000. $3,000 and $1.000 —the last $4,000 she thinks was paid 
only about three years ago; this $4,000 die paid off out of money 
she made in a deal on Submarine Boat stock; the other money she 
used was money that she had inherited from her father or her 
mother: as to where she got the money with which to pay off the 
$10,000 mortgage, the first two installments she received from in¬ 
vestments that she had from her father's estate and when she could 
realize to the host advantage on the investments sfio sold and paid 
the money on the mortgage; no part of that money came from Dr. 
Fry; the remaining $1,000 die paid off with money she made out 
of an investment in Submarine Boat stock and a little bit she had 
lies ides; Dr. Frv made improvements on tlx* house at 1929 Nine¬ 
teenth Street, the contract for this was made with All*. Ennnert; 
she should imagine that it cost in the neighborhood of $6,000; when 
they bought it. it was not an English basement house, changes were 
made in it so as to make it suitable for offices for Dr. Fry; at the time 
the alterations were made in the Nineteenth Street house Dr. 
135 Fry insisted noon doing it because be said be was going to 
use it as bis oilier and he would not live in his wife’s house 
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without paying something; she -aid there was no question of “thee 
or thou” between us but he insisted and said that the alterations 
were for him and insisted upon making them; Dr. Fry sold the 
Noriquitt property just alter he had given up the san/torium and 
leased it to Professor Thompson in September, 1010; the Nonquitt 
property was sold to John Taylor Amies, she thinks Dr. Fry ob¬ 
tained for it somewhere in the neighborhood of $5,000 but she is 
not positive; Mr. Amies was carrying Dr. Fry’s notes at that time 
on the Connecticut Avenue house and Mr. Amies suggested to Dr. 
Fry that instead of burdening himself with the worries of these 
notes he sell the Noriquitt property — him ; Dr. Fry sold the Nonquitt 
property and used all the money that was necessary for the im¬ 
provement on the Connecticut Avenue house and probably put a 
small sum of it into the Nineteenth Street house, that she does not 
know; Dr. Fry told her of that conversation and she heard the 
conversation with Mr. Amies; Mr. Amies told Dr. Fry that in her 
presence; Dr. Fry bought the Illue Point property in her name; 
she knew nothing about it; he gave it to her. the title was in her 
name; she thinks that was about 7 years ago. 

After Dr. Fry’s will was read by Mr. Reed she had two separate 
interviews with Air. Duvall; she thinks one interview was right 
after the other; she thinks Air. Duvall was there the next night 
after Dr. Fry’s funeral and then the following night; she saw Air. 
Duvall in her house at 2024 R Street ; in the course of the conversa¬ 
tion the subject of the Nineteenth Street house was discussed; Air. 
Duvall said. “How about the Nineteenth Street House, Airs. Fry?” 
She said, “ Andrew, I bought that with my own money;” and ex¬ 
plained the whole situation to him; he said. “I am glad to 
130 know about that. That wipes that off”. Then he said. 

“How about Blue Point?” She said, “Dr. Fry bought Blue 
Point and gave me the deed, put the deed in my lap and told me that 
he had bought it for the summer home for his wife and children a* 
long as we lived but if T saw lit to sell Blue Point at any time, if a 
situation arose that made it expedient. 1 was perfectly free to do a< 
I pleased; but if Blue Point was in my possession at the time of my 
death, he wished that I would give it to whichever of his daughters 
that had been the kindest to me”. She told Air. Duvall if he had 
seen her will he would have seen that she had willed Blue Point to 
his wife and his sister-in-law; he said a will was a piece of paper 
and could be changed the next day; she said she could do no more; 
she has tried repeatedlv to sell Blue Point but has had no offers on 
it: she has not been able to rent it since; the taxes on it is $334 a 
year and the insurance this year has been $75; she has paid the 
taxes twice: she sold the Nineteenth Street property in the August 
before Dr. Fry was taken ill in September, she thinks it was three 
vears ago; she sold it for $24,000, less commission. 

On cross-examination testified she thinks Blue Point was pur¬ 
chased 0 or 7 year** ago, <he thinks it was purchased in 1013; Non¬ 
quitt was sold the year Dr. Fry gave up the san/torium and leased it 
fo Professor Thompson. 
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Il was stipulated and agreed 1 etween counsel representing the 
respective defendants that the personal estate left by the decedent, 
j Henry 1 ). Fry, is inadequate and insufficient to provide for the pay¬ 
ment of the devises and bequests made to the defendant, Annabel 
l.ee Fry, by the last will and testament and the codicils thereto of 
\ said decedent, in the event it should be held bv the Court that the 
real estate known as Lot No. 6*2, in Square 11 1. improved by premises 
known as 1601 Connecticut Avenue, was not subject to the 
\ l;;7 devise made of it by the said decedent, and the defendants 
Duvall and Pearson should elect to take said real estate 
against the provisions of the said last will and testament and the 
codicils thereto, and relinquished and renounced the devise thereby 
made to them. 


lie it remembered that the foregoing contains the substance of all 
the evidence given on the trial, and each of the exceptions stated to 
have been taken bv the defendant. Annabel Lee Frv, were so taken 
and were dulv allowed and noted bv the Court; in order that each 
and every thereof may be preserved and made of record, this state¬ 
ment of evidence is duly stated, approved and signed, and ordered 
to he made of record in the above entitled cause this 20th day of 
December, 1921. 


Bv the Court: 


WENDELL P. STAFFORD, 

J ustwe. 


ITS In the Supreme Court of the District of Columbia, Holding 

an* Equity Court. 

Equity. No. 37,727. 


National Savings A 
Administrator with 
Plaintiff. 


Trust Company of Washington, 1). C., 
Will Annexed of Henrv D. Frv. Deceased. 


vs. 


Annabel Lee Fry, Gertrude C. Duvall, and Edith G. Pearson, 

1 )efendants. 


W illiam (I. Johnson. Esq.. Attorney 
Duvall and Edith G. Pearson: 


for defendants Gertrude (’. 


Please take notice that on Monday, the 17th dav of October, 1921, 

«. 7 « 

at ten o’clock A. M., or as soon thereafter as counsel may be heard, 
the proposed statement of evidence, accompanying and attached to 
this notice, of which proposed statement of evidence a copy is 

handed to you. will he submitted to the Court to he settled. 

% 


GEO. P. HOOVER. 

Aiiorntij for iiefenrfant Annabel Lee /’»//. 
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Service of a copy of the foregoing proposed statement of evidence 
acknowledged this 6th dav of October. 1021. 

WM. G. JOHNSON, 

Attorney for Defendant# Gertrude 

Duvall and Edith G. Pearson. 


130 | Endorsed:] Equity. No. 37,727. National Savings & 

Trust Company, administrator, plaintiff, vs. Annabel Lee 
Fry, et ah, defendants. Statement of evidence. Sumitted Oct. 17. 
1921. Law offices George P. Hoover, 400 Fifth St. N. \\\, Wash¬ 
ington, D. C. 


Endorsed on cover: District of Columbia Supreme Court. No. 
3776. Annabel Lee Fry, appellant, vs. National Savings and Trust 
Company of Washington, D. C., admx., <fcc., et ah Court of Appeals, 
District of Columbia. Filed Jan 26, 1922. Henry W. Hodges, 
clerk. 
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3ltt thp (Court of Appralo 

OF THE DISTRICT OF COLUMBIA. 

October Term, 1922. 


No. 3776. 


ANNABEL LEE FRY, APPELLANT, 

vs. 

NATIONAL SAVINGS & TRUST COMPANY, 
ADMINISTRATOR C. T. A. OF HENRY D. 
FRY, GERTRUDE C. DUVALL AND EDITH 
G. PEARSON, APPELLEES. 


Brief for Gertrude C. Duvall and Edith G. 

Pearson. 


STATEMENT. . 

The controversy presented by this appeal is between the 
appellant, who is the third wife, and widow, of Dr. Henry 
D. Fry, and his two daughters, who are his only children, 
and the children of his first wife. 

The daughters claim under the will of their mother, the 
first wife. 

The appellant claims under the will of Dr. Fry. 

The subjects matter of the controversy are two pieces 
of real estate; lot D, in Square 247, being premises No. 
1133, 14th street N. W., which belonged to the first wife 
and was exchanged after her death for lot 62, in square 111, 
situated at the corner of Connecticut avenue and Q street 
N. W. For brevity in statement, these properties will be 
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hereinafter referred to as the “Fourteenth Street Property” 
and the “Q Street Property," respectively. 

It may be fairly stated that there is no conflict as to the 
evidentiary facts in the case. There is, however, a wide 
departure as to the ultimate facts—what the evidentiary 
facts establish. So also, there is little dispute as to the prin¬ 
ciples of law invoked, but a wide departure as to their ap¬ 
plicability. 

This situation renders a correct understanding of the facts 
of the highest importance. 

Let it be understood, at the outset, that, in behalf of the 
daughters, it is denied that this case involves the tracing or 
pursuit of a “trust fund” as claimed in the brief for appel¬ 
lant. The controversy does not concern money, securities, 
the investment of money or any form of personal property, 
but is confined to a testamentary trust annexed to specific 
real estate only, which real estate was never converted into 
money or other form of personalty, but was specifically 
exchanged, by the trustee under the will, for another piece 
of real estate. 

The Ultimate Facts. 

The ultimate facts established by the evidentiary facts 
may be very briefly stated. Gertrude May Fry was the 
first wife of Dr. Fry and the mother of his only children, 
the daughters and appellees in this case. At the time of her 
marriage to him, in 1884, she was the owner of an estate 
in her own right, with a part of which she purchased, in fee, 
in June, 1885, a dwelling house, No. 1133 Fourteenth 
street N. W., a short distance south of Thomas Circle, 
herein called the Fourteenth Street Property. Six years 
later, on June 18, 1891, she executed her will, by which she 
devised this property to her husband, Dr. Fry, for life, re¬ 
mainder to the two daughters, in fee. The will gave Dr. 
Fry power to sell the property, but with the obligation upon 
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him, in that event, to invest the proceeds in other real estate 
in the City of Washington, such other real estate to be held 
on the same terms as the Fourteenth street property, that is, 
to him for life, remainder to the daughters in fee. (Rec., 
pp. 8-9.) Less than four months later, on October 7, 1891, 
she died. On the petition of her husband, Dr. Fry, who was 
named as executor, the will was duly probated and letters 
testamentary were issued to him. 

About seven years later, in November, 1898, Dr. Fry, 
acting under the trust power in the will, and specifically so 
stating in the deed, conveyed the Fourteenth Street Prop¬ 
erty to Charles A. Early in exchange for the Q Street Prop¬ 
erty, Early conveying the Q Street Property to Dr. Fry and 
paying Dr. Fry one thousand dollars in cash, in addition. 
Dr. Fry retained the Q Street Property in his possession and 
use until his death, May 12, 1919. 

The daughters claim this O Street Property as their own, 
as the remaindermen and cestuis que trust under their moth¬ 
er’s will. 

By his will, Dr. Fry attempted to devise one-half of this 
Q Street Property away from the daughters and to his third 
wife, the widow, appellant on this appeal, and she is here 
claiming under that attempted devise. 

The facts above stated are established by documentary 
evidence which is not disputed. The court decreed that the 
Q Street Property belongs to the daughters under their 
mother’s will. 

The appellant claims that the ordinary consequence of 
the foregoing facts is avoided by other facts which inter¬ 
vened between 1891 and the death of Dr. Fry. Those 
claimed facts are, in brief, that he paid off a mortgage on 
the Fourteenth Street Property, that he built a new house 
upon it, and that he erected a valuable improvement on the 
Q Street Property, which was vacant land at the time of the 
exchange, and also, that he paid off a mortgage on that, 
with his own funds. 
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That he paid off the mortgages with his own funds is 
denied. That he built the buildings is admitted. These 
contentions make it necessary to state the evidentiary facts 
in the case in some detail. 

The Evidentiary Facts. 

Gertrude May Fry (born Campbell), first wife of Dr. 
Fry, was married to him in 1884. She was the grand 
daughter of John C. Kennedy, and had lived mostly with 
her grand parents (Rec., p. 56). On the death of her grand¬ 
father in April, 1881, she received from his estate $8,000 
in District of Columbia 3.65 bonds (Rec., p. 58). She 
continued to live with her step-grandmother, Mrs. Mari¬ 
anne A. B. Kennedy, and was living there at the time of 
her marriage to Dr. Fry, in 1884 (Rec., p. 56). Dr. Fry 
had graduated from the University of Maryland in 1876 
and commenced the practice of medicine in Washington in 
1878 (Rec., p. 78). It does not appear that he owned any 
property at the time of his marriage or that he acquired 
any prior to the death of his first wife. Certainly the 
record contains no evidence tending to show that he had any 
means, and the evidence rather indicates the contrary, be¬ 
cause it does show that immediately after the marriage he 
and his wife went to her step-grandmother’s, 915 I street, 
where she had been living before her marriage, and con¬ 
tinued to live there until their first child, Gertrude, now Mrs. 
Duvall, was born (Rec., p. 56). This child was born May 
25, 1885 (Rec., p. 62), in Mrs. Kennedy’s house, and on 
June 27, 1885, Mrs. Gertrude May Fry purchased the Four¬ 
teenth Street Property, paying $7,000 for it and the deed 
was recorded July 15, 1885 (Rec., p. 23). 

That summer Dr. and Mrs. Fry moved into the Four¬ 
teenth street house and he established his office there (Rec., 
p. 56). Dr. Fry’s mother also lived there with him (Rec., 
p. 57). The other daughter, Edith, now Mrs. Pearson, 
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was born in the Fourteenth street house (Rec., p. 56), on 
March 20, 1887 (Rec., p. 62). 

Four years later, when these little girls were aged, re¬ 
spectively, six and four years, on June 18, 1891, Mrs. Gert¬ 
rude May Fry executed her will (Rec., pp. 8-9), the ma¬ 
terial parts of which are as follows : 

“Item One. I desire all my just debts be paid by 
my Executor to be hereinafter named. 

“Item Two. I give, devise and bequeath to my hus¬ 
band, Henry D. Fry, all my estate, real, personal and 
mixed, and wherever situated for life, remainder to my 
children absolutely; and I hereby authorize and em¬ 
power my said husband to lease, encumber or sell all 
or any part of niv estate as absolutely as if the same 
were his own, the proceeds to be reinvested in real 
estate in this City in his discretion and held as the 
original estate was. 

“Item Three. Should I own my house on L Street 
in square 620 in this City, at the time of my death, it 
is my wish that the same or the proceeds thereof if 
sold as provided for in the foregoing paragraph shall 
belong to my husband until my children attain the age 
of twenty-one years, at which time it shall become 
theirs absolutely and equally. 

“Item Four. I appoint my husband Executor of this 
my will and testament and request that he be not re¬ 
quired to give bond.” 

The next day, June 19, 1891, Dr. and Mrs. Fry executed 
their joint and several promissory note to the order of 
Arthur T. Brice for $7,000, payable at five years at the 
banking house of Riggs & Co. and they executed a deed 
of trust to Thomas Hyde and Charles C. Glover conveying 
the said Fourteenth Street Property in fee, in trust to secure 
the said note. The deed of trust contained a provision for 
reconveyance to Gertrude May Fry on payment of the debt 
and a power of sale in the event of default, with the pro¬ 
vision that upon sale any surplus after paying the debt and 
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expenses of sale be paid over to Gertrude May Fry. The 
deed also recited that the note was for money loaned Gert¬ 
rude M. Fry for the benefit of and in relation to her sepa¬ 
rate estate (Rec., pp. 24-25.). 

Mrs. Fry nez’cr received a cent of this money. 

The money loaned on the note was advanced by the old 
firm of Riggs & Co. A commission of $70 was charged 
for the loan and the entire net balance $6,930 was placed 
to the credit of Henry D. Fry, that same day, June 19,1891, 
on the books of Riggs & Co. in an account opened that day 
with the bank by Dr. Fry (Rec., pp. 50-51) and remained 
under his exclusive control and was thereafter checked out 
by him. Gertrude May Fry, his wife, had no account at 
that bank (Rec., p. 56). A transcript from the bank’s ledger 
of this account showing all entries from the opening of the 
account on June 19, 1891, down to and including April 27, 
1892, will be found in the record (Rec., pp. 52-55). 

Gertrude May Fry died October 7, 1891 (Rec., p. 25). 

Prior to the transactions, above detailed, on May 12, 
1891, an application was made to the Commissioners of the 
District of Columbia for a permit to build a four-story and 
cellar brick dwelling on the Fourteenth Street Property. 
The application was made in the name of Henry D. Fry, 
described as “owner” and was signed by John E. Simms, 
builder, and recited that the estimated cost was $10,000 
(Rec., pp. 23-4). A certificate was issued the same day 
certifying that Dr. Henry D. Fry, as owner had filed plans 
of plumbing and drainage for the same work (Rec., p. 24, 
and on the same day a permit to build said structure was 
issued to Henry D. Fry (Rec., p. 24). 

At some time after May 12, 1891 and before October 7, 
1891, the exact date not having been fixed by any testi¬ 
mony, Dr. Fry and his family moved out of the Fourteenth 
street house to 1129 Fourteenth street, and the frame house, 
No. 1133 Fourteenth street, in which they had all been liv- 
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ing since 1885 was lorn down and the construction of the 
brick house was begun. It was not finished until January 
or February, 1892 (Rec., p. 58) and Mrs. Fry never lived 
in it, (Rec., p. 56), but died at 1129 Fourteenth street 
(Rec., p. 25). December 18, 1891, Dr. Fry filed a peti¬ 
tion, signed and sworn to by him, for the probate of her 
will and for letters testamentary to himself as executor 
therein named, and an order was passed the same day ad¬ 
mitting the will to probate and granting letters testamentary 
to him (Rec., pp. 26-7). 

After the new house was completed Dr. Fry and his two 
daughters moved in (Rec., p. 58). The house was four 
stories; the first floor, with the exception of the kitchen was 
used entirely for Dr. Fry's offices, consisting in a reception 
room, office and small operating room, and a stable in the 
rear (Rec., pp. 56, 73). The stable was built at the time the 
house was built, and Dr. Fry had two horses, a brougham 
and victoria, which he used in his professional work, 
which were kept in the stable. His stableman lived in the 
upper part of the stable. The doctor's mother lived with 
them in the Fourteenth street house, a part being especially 
equipped for her by Dr. Fry, with a conservatory for flow¬ 
ers (Rec., pp. 57, 73). 

When the eldest daughter was nine years of age (1893), 
Dr. Fry married the second time; his wife was Miss Ida 
Lindsay, and from that time on she and her mother lived 
in the Fourteenth Street house until the second Mrs. Fry 
died. She lived less than a year after her marriage, but 
her mother, Mrs. Lindsay, continued to live there until they 
all left the Fourteenth Street Property (Rec., p. 73). 

In addition to Dr. Fry’s mother and Mrs. Lindsay, two 
trained nurses lived in the Fourteenth street house, one the 
office nurse, and one who was sent out to patients (Rec. 
p. 74). 

On June 19, 1896 Dr. Fry paid $5,000 on account of the 
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principal of the joint and several note of himself and his 
first wife for $7,000, which was secured by the deed of 
trust of June 19, 1891 on the Fourteenth Street Property 
(Rec., p. 30). 

On October 24, 1898, Dr. Fry entered into a contract with 
Charles A. Early to exchange the Fourteenth Street Prop¬ 
erty for the Q Street Property, then a vacant lot at the 
corner of Connecticut avenue and O street, being lot 62, 
square 111. By this contract Early agreed to convey to Fry 
the Q Street Property subject to an encumbrance of $7,500 
which Fry assumed and agreed to pay, and Early also agreed 
to give Fry a note, executed by Early, for $8,500, secured 
on the Fourteenth Street Property, while Fry was to con¬ 
vey the Fourteenth Street Property to Early, unemcum- 
bered. Fry also agreed to lease from Early the Fourteenth 
Street Property to October 1, 1899, at $125 per month 
(Rec., pp. 34-5). 

On October 25, 1898, Dr. Fry filed a petition in the Pro¬ 
bate Court to have Mrs. Gertrude May Fry’s will readmit¬ 
ted to probate, as a will of real estate, under the Act of 
Congress of June 8, 1898 (30 Stat., pp. 434-7); a guar¬ 
dian ad litem was appointed for the infant daughters, then 
eleven and thirteen years of age, respectively, and on No¬ 
vember 4, 1898, an order was passed, by the Court, admit¬ 
ting the will to probate as a will of real estate (Rec., pp. 
27-8). As will be seen, this probate proceeding nowhere 
disclosed that an exchange of Mrs. Fry’s Fourteenth Street 
Property for Early’s Q Street Property was then in process 
of execution, or that any disposition of the Fourteenth 
Street Property was contemplated. 

On November 4, 1898, Dr. Fry paid off the $2,000 bal¬ 
ance of the joint and several note of himself and his first 
wife for $7,000, made June 19, 1891, and secured on the 
Fourteenth Street Property (Rec., p. 30), and the deed of 
trust was released to him, in fee (Rec., pp. 35-6). 
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In carrying out the agreement for the exchange of the 
Fourteenth Street Property for the Q Street Property Early 
did not give Fry a note for $8,500, as stipulated. Instead 
he gave notes for that amount to one William S. Peachy, 
which were cashed by the Riggs National Bank, less a com¬ 
mission of $42.50. The transaction was handled by the 
Title Company, which gave its check for the $8,457.50 to 
Early, who endorsed the check over to Davidson & David¬ 
son, Dr. Fry’s agents in the exchange of the properties. 
Davidson & Davidson credited this check to Dr. Fry’s ac¬ 
count, so that Dr. Fry received $8,457.50 in cash instead of 
a note for $8,500 (Rec., p. 59). On November 4, 1898, the 
exchange of the Fourteenth Street Property for the Q Street 
Property (a vacant lot) was consummated by a convey¬ 
ance, in fee, to Early, of the Fourteenth Street Property, 
unencumbered, and by the conveyance, in fee, to Fry, of the 
Q Street Property, subject to an encumbrance of $7,500 
which Fry assumed (Rec., pp. 36-7), and the payment, by 
Early to Fry, of $8,457.50 in cash (Rec., p. 59). This 
cash payment of $8,457.50 was sufficient to pay off the 
$7,500, encumbrance on the 0 Street Property, assumed by 
Fry, and to leave in Fry’s hands a cash surplus of $957.50. 
The net result of the transaction was, therefore, that Fry 
received for the unencumbered Fourteenth Street Property, 
the Q Street Property, unencumbered, and $957.50 in cash. 
The encumbrance on the Q Street Property was actually 
paid off by Davidson & Davidson, Dr. Fry’s agents, and 
charged to Dr. Fry’s account, on July 26, 1899 (Rec., p. 
38). 

In the deed from Fry to Early, Fry conveyed his life 
estate and also the remainder in the Fourteenth Street 
Property, under the express trust power given by Gertrude 
May Frys will, the deed reciting that it is made by “Henry 
D. Fry, widower” (his second wife was then dead), 

“in his own right and in the exercise of the power 
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and authority in him vested by the last will and testa¬ 
ment of Gertrude May Fry, deceased, party of the first 
part,” etc. (Rec., p. 3G). 

The deed from Early to Fry of the Q Street Property, 
given in exchange for the Fourteenth Street Property, con¬ 
veyed the Q Street Property to Fry, in fee, without quali¬ 
fication and reserved no rights, in remainder, or otherwise, 
for the daughters (Rec., p. 37). 

The situation existing in November, 1898, as the result 
of these transactions was this: Dr. Fry, acting under the 
power in his first wife’s will, had exchanged the home in 
which he and his children lived, where he had an office and 
in which he had a life estate and the children a remainder 
in fee, for a vacant lot at Connecticut avenue and Q Street. 
The title to this lot, of record, was in him in fee simple, sub¬ 
ject to a lien for $7,500; also he had the $8,457.50 cash, 
given by Early in addition to the 0 Street Property. 

In January, 1899, he authorized Davidson & Davidson 
to enter into a contract for the construction, for him, 
Dr. Fry, of a building on the Q street lot (Rec., p. 37). 
Davidson & Davidson were brothers and were first cousins 
of Dr. Fry (Rec., p. 34). Their father and Dr. Fry’s 
mother were brother and sister; H. Bradley Davidson, the 
member of the firm who testified, is a member of the bar 
but has not practiced for many years (Rec., p. 60) ; he and 
his brother were engaged in the real estate business and 
have been for thirty-seven years (Rec., p. 34). He filed 
the petition for Dr. Fry for the original probate of the first 
wife’s will, in 1891 (Rec., p. 60). 

Davidson & Davidson entered into a contract with Em- 
mert & Heisly, builders, for the construction of the build¬ 
ing on the Q Street Property on January 28, 1899 (Rec., 
pp. 37-8) and their account with Dr. Fry is set out in 
the record (Rec., pp. 38-9). From this account it appears, 
after deducting items not chargeable to construction, such as 
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encumbrance, taxes and the like, the total expenditure for the 
building was $26,336.34 (Rec., p. 38). Of this sum $20,000 
was borrowed by Dr. Fry on the security of the fee simple 
cf the Q Street Property which was mortgaged to secure 
the loan (Rec., pp. 39-40). This encumbrance Dr. Fry paid 
off in 1916 (Rec., pp. 43-4). 

This building was, primarily, a sanitarium, the first, 
fourth and fifth floors being constructed for that purpose 
and being so used by Dr. Fry for his professional business, 
the second and third floors, only, being for family use. 
Emmert, who built the building, was called as a witness for 
the widow and testified in detail as to the character and ar¬ 
rangements of the building. His description of it is to the 
following effect. 

The basement story was the office, reception hall, waiting 
room and two other rooms, the waiting room was to the left 
of the entrance and the office to the right, with a kind of 
operating room and a laundry back to the right; the ele¬ 
vator was right opposite the front door; the size of the 
elevator was about four feet wide and about six feet long, 
long enough to accommodate a cot or stretcher; the elevator 
went to the top of the house; it was an electric elevator and 
the machinery was below that floor. The entrance to the 
first floor above the basement was from Connecticut avenue, 
with stairs up the terrace; the front room of the first floor 
was a large room that he would call the music room; there 
was a small room, and then between that and the dining 
room a larger room; back of the dining room was a pantry 
and kitchen; on the floor above or the third floor were the 
family quarters; there were probably six rooms on that 
floor; they were bed rooms, there was one that might have 
been a sitting room and there might have been two bath 
rooms, but he is not positive as to that; the fourth floor 
was equipped with quite a large number of small rooms, 
probably eight; there were several bath rooms on that floor; 
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on the fourth floor there was a diet kitchen for sterilizing 
things and special plumbing, he knew this was a sanitorium 
or sort of hospital and the equipment of that floor was 
hospital equipment. On the top floor there was a sort of 
operating room, a surgical pavilion; this room was about 
sixteen feet square, did not have plumbing, lighting or other 
fixtures; there was probably a sink or so there, but he does 
not think there was anything else; there was a skylight 
over it. There were a number of rooms on that floor the 
same as the floor below, probably eight besides the operating 
room. During the time the two top floors were used as a 
hospital the witness saw that it was being used as a hospital 
and saw patients in the beds in those rooms. (Rec., pp. 
45, 46, 47). 

The Q street building was completed about the last of 
October or the first of November, 1899, as shown by the 
final payments to the builder and architect (Rec., p. 38). 
When the family moved into it from the Fourteenth Street 
Property the household was composed of Dr. Fry, his two 
daughters, Mrs. Lindsay, the mother of his second wife, 
and the nurses for the hospital. Later on, in 1908, he mar¬ 
ried the third time, and thereafter his third wife and later 
on, her mother, lived there (Rec., p. 74). 

In June, 1910, Dr. Fry arranged, through Davidson & 
Davidson, the purchase of premises 1929, 19th street, and 
had the property conveyed to his wife. This property was 
priced in the transaction at $20,000 and was taken subject to 
a mortgage of $10,000. Dr. Fry contributed to this pur¬ 
chase his interest in the Beale Farm syndicate, valued at 
$5,000, and Mrs. Fry gave her equity in a house No. 1318 
15th street, valued at $5,000. Dr. Fry expended $6,000 
on the property making it into an English basement house 
and making it suitable for Dr. Fry’s offices (Rec., pp. 82-3, 
84, 85). 

That summer, 1910, Dr. Fry, his daughters and his third 
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wife, went to Nonquit, Massachusetts, to a summer home 
which he had owned and named “Gerdith,” for the two 
daughters, and spent the summer there. When they re¬ 
turned they all went to the 19th street house to live (Rec., 
p. 76). 

He and his daughters had been going to Nonquit since 
his eldest daughter was eighteen (Rec., p. 76), which would 
have been 1903. In 1910 he sold the Nonquit place (Rec., 
p. 85), and in 1913 purchased “Blue Point/’ at Blue Point, 
Long Island, and had the title conveyed to his third wife. 

In August, 1910, Dr. Fry had Emmert, the builder, make 
some alterations in the Q Street Property to adapt it to use 
as a boarding school. The cost of these alterations was 
$1,573.62 (Rec., p. 45). 

The Q Street Property was rented by Dr. Fry to a Mr. 
Thompson for the Martha Washington Seminary, Septem¬ 
ber of 1910 (Rec., p. 85) at $410 per month, for the first 
term, and at $425 per month thereafter, up to Dr. Fry’s 
death (Rec., p. 67). 

There are other facts having an important bearing upon 
the questions in the case which must be referred to in the 
argument, but to avoid repetition, they will not be stated 
here. 

It seems proper to state, at this point, that it is not 
charged in the pleadings nor claimed by his daughters that 
Dr. Fry was guilty of any intentional breach of trust, or of 
any fraudulent purpose, or that his failure to carry out the 
provisions of his first wife’s will, as to the daughters, was 
due to anything other than oversight. 

There is a further subject, however, relating to the L 
street house, as to which the evidentiary facts should be 
briefly mentioned because, though not discussed or noticed 
in the brief for Appellant, errors were assigned to the decree 
with respect thereto. 
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The L Street House. 

By her will, Gertrude May Fry disposed of the L street 
house as follows: 

“Should I own my house on L, street in square 620 
in this City, at the time of my death, it is my wish that 
the same or the proceeds thereof, if sold as provided 
for in the foregoing paragraph, shall belong to my hus¬ 
band until my children attain the age of twenty-one 
years, at which time it shall become theirs absolutely 
and equally/’ (Rec., pp. 8-0.) 

On July 6, 1003, Dr. Fry consummated a sale of the L 
street house by executing a deed conveying the same, in fee 
simple, to one Daniere, reciting in the deed that he executed 
the same 

“in his own right and acting in exercise of the authority 
vested in him by the last will and testament of Gertrude 
M. Fry deceased” (Rec., p. 62). 

The recited consideration in the deed is “Ten Dollars” 
(Rec., p. 62), but the actual cash received by Dr. Fry was 
$1,848.32. The sale was consummated through the Title 
Company, who gave to Dr. Fry’s agents, Davidson & Da¬ 
vidson, the check for the proceeds of sale, and Davidson & 
Davidson accounted to Doctor Fry for the money (Rec., pp. 
49, 60). Neither of the daughters was then of age, so that 
they were not entitled, under the will of their mother, to 
receive the proceeds of sale. The money was not invested 
in any other real estate in the city of Washington, as di¬ 
rected by the will, nor was it ever paid over to the daughters, 
and no evidence was produced showing what disposition 
was made of it. 

Neither of the daughters knew of the provisions of their 
mother's will, or that she had owned the L street house, 
or that any such property existed or anything about it until 
after their father’s death (Rec., pp. 75, 79). 


The Court decreed that the amount of the proceeds of 
sale of the L street house should be paid to the daughters, 
one half ($924.16) to each, with interest to each from the 
dates when they, respectively, became of age (Rec., pp. 
17-18). 


ARGUMENT. 

The theory of the Appellees is clear and definite and rests 
upon very simple propositions of fact and of law. Their 
theory is that by the will of their mother the Fourteenth 
Street Property was theirs in fee, subject to a life estate in 
their father. Had the will stopped there it would have 
created simply two legal estates, and upon the death of their 
father they would have been entitled to the immediate pos¬ 
session of that identical Fourteenth Street Property. The 
will did not, however, stop with the creation of those two 
legal estates. It went further, and gave Dr. Fry a trust 
power over the remainder by giving him the power to sell 
the entire fee; but this trust power was inseparably joined 
with the further trust obligation to reinvest the proceeds 
in other real estate in this city to be “held as the original 
estate zoas” (Will, Rec., p. 8). By the execution of this 
power in trust he was enabled to change the identity of the 
real estate, but not the estate of the parties in it. He could 
not convert it into personalty and he never attempted to do 
so. He could not increase his interest above a life estate, 
and he could not diminish the daughters’ interest below an 
absolute fee in remainder. He could change the identity of 
the real estate but he could not prevent the remainder in fee 
from attaching, instantly, to the substituted real estate. 

He did execute the trust power, but, in doing so, did com¬ 
mit an actual breach of the trust by taking the conveyance of 
the substituted property in fee simple to himself, instead of 
to himself for life and remainder in fee to the daughters, as 

7968—2 
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prescribed by the trust power in the will. It is not claimed, 
by appellant or by anyone else in the case, that this breach 
of the trust was intentional, or for the purpose of defeating 
or impairing the rights of the daughters, but neither he 
nor the appellant, a volunteer under his will, could take 
advantage of the breach, whether it was accidental or in¬ 
tentional, and the trust attached to the new property as soon 
as it was acquired. 

These bases of appellees* claim to the Q Street Property 
will be presented before entering upon the consideration of 
the points and contentions set out in the brief for appellant. 

The Q Street Property Is the Substitute, Under the 
Will, for the Fourteenth Street Property. 

The daughters' claim is that the Q Street Property be¬ 
came the substitute for the Fourteenth Street Property im¬ 
mediately upon its conveyance to Dr. Fry and that their 
rights in the O Street Property are precisely the same as if 
their mother had owned the Q Street Property in fee, at 
the date of her will and of her death. They base that claim 
upon the facts that, by the exercise of the trust power under 
their mother’s will, the Fourteenth Street Property, with the 
improvements then upon it, was given in exchange for the 
Q Street Property, then a vacant lot, and that the Four¬ 
teenth Street Property, with its improvements, was the sole 
consideration for the conveyance to Dr. Fry of the Q Street 
Property. 

The contract for the exchange of the one property for the 
other (Rec., pp. 34-5), was produced by Mr. Davidson, 
called as a witness by the appellant. He was a cousin of Dr. 
Fry and proved the signatures of Dr. Fry and of Mr. Early 
to the contract of exchange (Rec., p. 34). He was also 
Dr. Fry’s agent in the matter of the exchange and attended 
to the details of carrying it out (Rec., pp. 34, 41, 59). The 
contract of sale, dated October 24, 1898, identifies the Four- 
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teenth Street and the Q street properties as the properties 
to be exchanged and details the terms of the exchange. By 
that contract Dr. Fry was to convey to Early, in fee, unen¬ 
cumbered, the Fourteenth Street Property and Mr. Early 
was to convey to Dr. Fry the Q Street Property subject to 
an encumbrance of $7,500, which Dr. Fry was to assume, 
and Mr. Early was to give to Dr. Fry, in addition to the 
Q Street Property, the money to pay off the assumed encum¬ 
brance and one thousand dollars additional (Rec., pp. 34-5). 

In the actual consummation of this contract of exchange 
Dr. Fry executed a deed, November 4, 1898, reciting that 
he executed it 

“in his own right and in the exercise of the power and 
authority vested in him by the last will and testament 
of Gertrude May Fry, deceased” (Rec., p. 36), 

and by that deed he conveyed to Early, in fee, the Four¬ 
teenth street property and nothing else (Rec., p. 36). There 
is not a syllable of evidence in the entire record that Dr. 
Fry gave to Early any money or other thing of value except 
the Fourteenth Street Property. On November 3, 1898, 
Early conveyed to Fry the Q Street Property in fee, sub¬ 
ject to the encumbrance of $7,500, which Fry assumed and 
agreed to pay (Rec., p. 37). This assumption of the en¬ 
cumbrance, however, involved Fry in no liability, because, 
while he assumed and agreed to pay the $7,500 encumbrance, 
contemporaneously with that assumption, Early gave to Fry 
the cash with which to pay off the encumbrance, and nine 
hundred and fifty-seven dollars and fifty cents additional. 
The Real Estate Title Insurance Company gave to Early its 
check on the Riggs National Bank, dated November 4,1898, 
for $8,457.50 payable to the order of Early, which check 
Early endorsed over to Davidson & Davidson, Dr. Fry’s 
agents, who placed the money to Dr. Fry’s credit (Rec., 
p. 59). 



18 


When Early paid to Dr. Fry the whole amount of the 
existing encumbrance plus $957.50, the situation was the 
same as if he had paid off the encumbrance and had it re¬ 
leased. Nevertheless, in the brief for Appellant it is stated 
that Dr. Fry accomplished the purchase of the Q Street 
Property, by “conveying the Fourteenth Street Property” 

'‘and by pledging his personal responsibility in assum¬ 
ing and agreeing to pay the existing indebtedness of 
$7>5°° which icas then on the Connecticut Avenue 
property. This indebtedness he afterwards paid off” 
(Brief, p. 25). 

Although, on November 4, 1898, the day the exchange 
was closed, Early paid Fry $8,457.50 (Rec., p. 58) out of 
which to pay the encumbrance, it is nevertheless claimed 
that Dr. Fry contributed $7,500 to the purchase of the prop¬ 
erty, by assuming and paying that encumbrance (Brief, p. 
25). Counsel for appellant appreciated that it might be 
argued that this payment by Early to Fry operated to ex¬ 
tinguish the $7,500 encumbrance, and, in his brief, claims 
that that theory cannot be sustained because the evidence 
shows that Dr. Fry used the $8,457.50 in building improve¬ 
ments on the lot instead of applying the money to the pay¬ 
ment of the encumbrance (Brief, p. 23). It is submitted 
that the particular use to which Dr. Fry or his agents may 
have seen fit to apply the money can not change the legal 
effect of. the payment. If Early had, in his deed, covenan¬ 
ted against the encumbrance and then paid Fry the money 
to discharge it, could Early have been held for breach of 
covenant against encumbrance l>ecause the covenantee chose 
to use the money to build a house instead of to discharge 
the encumbrance? Assuredly not. 

The evidence as to this exchange of properties is almost 
entirely documentary evidence, contemporaneous with the 
transaction. None of it is contradicted, questioned or im- 
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peached. It establishes conclusively that the Fourteenth 
Street Property, which passed under Gertrude May Fry’s 
will, was exchanged for the Q Street Property, by Dr. Fry, 
acting under the power of the will, and that Dr. Fry re¬ 
ceived in exchange for it, the Q Street Property, the money 
to pay off the encumbrance on the O Street Property, and 
$957.50 in cash. Also, that Dr. Fry did not contribute one 
cent or any other thing of value to the purchase of the Q 
Street Property, in addition to the Fourteenth Street Prop¬ 
erty. 

It follows, therefore, as an inevitable consequence, that 
the Q Street Property is the substitute, under the will, for 
the Fourteenth Street Property. 

The Trust Created by the Will Attached to the Sub¬ 
stituted Property Although Not Declared in the 
Deed. 

If the deed from Early to Fry had conveyed the 
property to Fry to hold as provided in the will of his 
first wife, this case could never have arisen. 

The will of Gertrude May Fry gave to Dr. Fry only 
a life estate , but, by giving him the power to dispose of 
the fee , upon the obligation to reinvest the proceeds in 
other real estate , to be held upon the same terms as the 
original, a trust was created as to the remainder, of 
which he was trustee. The original property having been 
disposed of by the trustee, acting under the trust 
power given by the will, the appellees, as cestuis que 
trust , have the right, under the will, to claim the 
specific property received by him in substitution for the 
original. Its identity is clearly established and they 
are not remitted to any money claim. The court must 
now do what the trustee omitted to do, namely, impress 
by its decree, upon the substituted property, the trust 
which should have been expressed in the deed. 

In Oliver v. Piatt, 3 How., 333, decided in 1844, the 
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Supreme Court of the United States held that when 
trust property had been exchanged for other property it 
was the undeniable right of the cestui que trust to have 
the trust imposed upon the substituted property. In 
that case lands which Oliver and others held in their 
own names but in trust for the Piatt & Port Lawrence 
Companies, had been exchanged by the trustees for 
lands held by the Michigan University. The bill was 
filed to subject the lands received in the exchange to the 
same trust to which the lands given in the exchange 
were subject. Before the bill was filed, Oliver and others 
had bought back from Michigan University the trust 
lands they had given in exchange, so that they then 
held both the land originally subject to the trust and 
that acquired by the exchange, and one of the conten¬ 
tions was that the trust should be enforced against the 
lands which were originally subject to the trust and 
not against the lands acquired by the exchange. The 
Supreme Court rejected that contention of the trustees, 
and Mr. Justice Story, delivering the unanimous opinion 
of the court, says (p. 401): 

“It is a clearly established principle in that 
jurisprudence, that whenever the trustee has 
been guilty of a breach of the trust, and has 
transferred the property, by sale or otherwise, 
to any third person, the cestui que trust has a full 
right to follow such property into the hands of 
such third person, unless he stands in the predica¬ 
ment of a bona fide purchaser, for a valuable 
consideration, without notice. And if the trustee 
has invested the trust property, or its proceeds, 
in any other property into which it can be dis¬ 
tinctly traced, the cestui que trust has his election 
either to follow the same into the new invest¬ 
ment, or to hold the trustee personally liable for 
the breach of the trust. This right or option of 
the cestui que trust is one which positively and 
exclusively belongs to him , and it is not in the power 
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of the trustee to deprive him of it by any subsequent 
repurchase of the trust property, although in the 
latter case the cestui que trust may, if he pleases, 
avail himself of his own right, and take back and 
hold the trust property upon the original trust; 
but he is not compellable so to do. The reason is, 
that this would enable the trustee to avail himself 
of his own wrong; and if he had made a profitable 
investment of the trust fund, to appropriate the 
profit to his own benefit, and, by a repurchase of 
the trust fund, to charge the loss or deterioration 
in value, if any such there had been, in the mean¬ 
time, to the account of the cestui que trust ; whereas 
the rule in equity is, that all the gain made by 
the trustee, by a wrongful appropriation of the 
trust fund, shall go to the cestui que trust, and all 
the losses shall be borne by the trustee himself. 
The option, in such case, to take the new or the 
original fund is, therefore (as has been already 
suggested) exclusively given to the cestui que 
trust, and is given to him for the wisest purposes 
and upon the soundest public policy.” 

The principles announced in that opinion were not 
new at that time, as appears by the many citations in 
the opinion (p. 401), the case has never been overruled 
or questioned since, and the authority is undeniably 
a controlling one in this jurisdiction. 

The application of those principles to this case is not 
open to question. The remainder in fee in the Four¬ 
teenth Street property was undeniably the daughter’s 
property. 

The power to dispose of it, under their mother’s will, 
was given upon an express trust, and the trustee, in his 
deed of disposal, in express terms, acknowleged and 
invoked that trust power (Rec., p. 36). He exchanged the 
trust property for the Q Street property, but failed to 
have the trust to which the Fourteenth Street property 
was subject, expressed in the deed of conveyance to 
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him of the substituted property or in any other way. 
Instead of doing so, he took the title in himself, in 
absolute fee simple, without a trace of acknowledgment 
of any right in the cestuis que trust , and, by his will, 
attempted to dispose of the whole property as though 
it were his absolute property. 

To deny that the trust created by the will attached 
to the specific real estate acquired by the trustee in the 
exchange would not only be a confirmation of the 
breach of trust already committed, but would be a new 
violation of the trust. By the terms of the will, the 
daughters could not be required to accept money , or 
any other supposed equivalent of their estate in re¬ 
mainder. By the express terms of that instrument it 
was made a condition of the power of sale that the 
proceeds be invested in other real estate and the daughters 
were to have the remainder in fee, either in that identical 
real estate, or in other u real estate in this city” (Rec., 
p. 8). To deny to them the very real estate for which 
their original trust property was exchanged, under the 
power in the will, would be a flagrant violation of the 
trust. 

The foregoing presents the case of the appellees. 
Their claim rests upon facts set forth in the record, and 
not disputed, and upon elementary principles of equity 
jurisprudence. 

Points and Contentions of Appellant. 

Fourteen errors are assigned against the decree of the 
court below and are brought up with the record (Rec., 
pp. 19-20). Those numbered 4 and 5 (Rec., p. 19), and 
7, 11 and 14 (Rec., p. 20) are not argued in the brief 
for appellant nor included in the assignment of errors 
in the brief (Brief, pp. 12-15), and it is assumed that, 
under Rule VIII of this court (sec. 3b), those omitted 
assignments may be treated as abandoned. 
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The nine errors assigned in the brief are, by segrega¬ 
tion and grouping, resolved into five “points,” but these 
points present, in varying form of statement, but one 
proposition, which is that Dr. Fry, at the time of the 
exchange of the Fourteenth Street property for the 
Q Street property, had a fee simple interest in the Four¬ 
teenth Street property, instead of the life estate which 
was devised to him, resulting from his payment of the 
encumbrance and for the improvement upon the 
property. 

Points I and II are but corollaries from Points III, 
IV, and V, and must fail unless the latter be established 
and Points III and IV are practically dependent upon 
Point V. For these reasons the several points in appel¬ 
lant’s brief will be here considered in the reverse order 
in which they are presented in that brief, beginning 
with the last, Point V. 

The Pivotal Question in the Case. 

The solution of this case depends upon the respective 
rights of Dr. Fry and of his two daughters in the Four¬ 
teenth Street property at the time of the exchange, which 
was on November 4, 1898 (Rec., pp. 36-37). At that time 
the improvements upon the Fourteenth Street property 
had been completed (Rec., p. 58) and the encumbrance 
of $7,000 placed upon it, June 19, 1891, by Dr. Fry 
and his wife, had been paid and released (Rec., pp. 
30, 35-36). This Fourteenth Street property, as it then 
stood, improved and unencumbered consistuted the 
sole consideration for the Q Street property. It was 
not only the sole consideration for the Q Street property 
but was so far in excess of that consideration that Early 
was compelled to give for it not only the Q Street prop¬ 
erty, but, also, cash enough to pay off the encumbrance 
on the Q Street property and $957.50 in addition. As 
Dr. Fry had but a life estate in the Fourteenth Street 


24 


property under the will, he could not, manifestly, 
acquire any greater interest in the Q Street property 
by the medium of the exchange, but appellant claims 
that he had acquired such an interest in fee in the 
Fourteenth Street property by virtue of his equitable 
liens claimed to arise from the payment of the encum¬ 
brance and for the improvements. 

The Encumbrance on the Fourteenth Street Property. 

(Appellant 1 s Point V , Brief pp. 46-52.) 

The contention of appellant is that Dr. Fry paid off 
the encumbrance of $7,000 placed on the property 
June 19, 1891, by paying $5,000, June 19, 1896, and 
$2,000, November 4, 1898 (Brief, pp. 46-47). It is 
quite true that he did make those payments at the 
times stated (Rec., p. 30), but the consequence claimed 
therefrom is not admitted. 

It is claimed, by appellant, that by such payments 
Dr. Fry became subrogated to the creditor’s rights and 
acquired a lien on the property (Brief, pp. 46, 47), and 
in support of this contention several authorities are 
cited (Brief, pp. 47-52). All these citations deal with 
cases in which the life tenant is not the debtor and has no 
obligation to pay the debt. Under the facts in this case, 
it is submitted that Dr. Fry was , himself, the debtor and 
was bound to pay the debt. 

What are the facts as established by this record? 

The debt constituting the encumbrance was a joint 
and several promissory note and Dr. Fry was one of the 
makers and signers of it (Rec., p. 25). He received every 
dollar of the money loaned on the note; it was placed to 
his individual and exclusive credit in the bank, in an 
account in his individual and sole name and was checked 
out by him (Rec v pp. 50-51, 52-55. It was the only 
account he had in the bank and his wife had no account 
there (Rec., p. 56). The transcript of the bank account, 
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set out in the record, shows that it was not an account 
of this fund alone , but a general account to which he 
‘made other deposits both before and after his wife's 
death (Rec., pp. 52-55), notwithstanding the fact that, 
at the time, his wife had a bank account of her own , else¬ 
where, in which, at the time of her death, October 7, 
1891, she had a balance to her credit of $200, as shown 
by Dr. Fry’s petition for probate of her will (Rec., p. 26). 

There is not a syllable of evidence in the record as to 
any understanding or agreement between Dr. Fry and 
his wife with reference to this note, the money received 
upon it, whose it was or what use should be made of it. 

The documentary evidence in the case shows con¬ 
clusively that Dr. Fry treated the proceeds of the loan 
as his own. The transcript of the bank account shows 
that after the initial deposit on June 19, 1891, of $6,930, 
the net proceeds of the $7,000 loan made that day (less 
the $70 commission, Rec., p. 51), two deposits were 
made before Gertrude May Fry’s death, October 7, 1891, 
bringing the total of deposits up to $7,601.50, the last of 
those deposits having been made August 17, 1891 ‘(Rec., 
p. 52). The last of the withdrawals, prior to her death, 
was by check of October 5, 1891, two days before her 
death, and the aggregate of all the checks drawn up 
to the time of her death is $4,990.64 (Rec., p. 52). 
On the day of her death, October 7, 1891, there was a 
credit balance in the account of $2,610.86. If, from that 
balance, there be deducted the aggregate of the two de¬ 
posits made by Dr. Fry before her death, amounting to 
$671.50 (Rec., p. 52), there would still be a credit balance 
of the proceeds of the note amounting to $1,939.36. 
So that, if this $7,000 encumbrance represented a debt 
due by Gertrude May Fry and the proceeds of the loan 
were hers , though deposited to Dr. Fry’s credit in the 
bank, her debit and credit situation at her death would 
have been that she owed debts amounting to $7,000 at 






the least, and had cash in bank in the sum of $1,939.36 
at the least. 

But Dr. Fry did not so consider it. In the petition* 
for probate of her will, signed and sworn to by Dr. Fry, 
he states the following: 

“That said testatrix died possessed of the fol¬ 
lowing goods and chattels, to wit: Money in 
bank, $200; household furniture, silverware, $750; 
one bond of the value of $50, in all about $1,000, 
leaving no debts except funeral expenses , about 
$300“ (Rec., p. 26). 

Briefly summarized, the facts as to this encumbrance 
of $7,000 are as follows: Dr. Fry signed a joint and 
several note for a loan of $7,000, which note his wife 
also signed. The entire proceeds of the note were im¬ 
mediately turned over to her husband without ever 
passing into her hands or control. He retained abso¬ 
lute control of the money from that time on. When she 
died, less than four months later, the note, which she 
and he had signed, for $7,000 was still unpaid and not 
less than $1,939.36 of the proceeds were then in bank to 
the credit of Dr. Fry. In that situation he filed his peti¬ 
tion, as her executor, for the probate of her will, in which 
he swore that at her death she owed no debts and had 
only $200 in bank. 

An attempt is made to meet the force of these sworn, 
contemporaneous declarations of the husband, in another 
part of appellant's brief not now under discussion (Brief, 
pp. 30-31). The suggestion is there made that Dr. Fry 
acted under the advice of his counsel, Mr. Davidson, and 
that Mr. Davidson had not included the note as a debt 
or the balance of its proceeds then in Dr. Fry's hands 
as an asset because they were beyond the scope of pro¬ 
bate proceedings as to personalty. 

There is nothing in the record to sustain this sugges¬ 
tion of ignorance and incompetency of Mr. Davidson. 
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There is nothing to indicate that any of the facts were 
laid before Mr. Davidson by his client, Dr. Fry, or that 
Mr. Davidson knew anything about the decedent’s 
affairs other than as disclosed to him by Dr. Fry, or that 
he gave Dr. Fry any advice as to the note or its pro¬ 
ceeds. All that Mr. Davidson testified to on the sub¬ 
ject of that petition, on direct examination, is that he 
filed the petition for Dr. Fry, as his attorney, and identi¬ 
fied Dr. Fry’s signature to it (Rec., p. 60). On cross 
examination he stated that he got his information 
“probably from Dr. Fry,” that he did not then remem¬ 
ber whether he went into the question with Dr. Fry 
as to whether the proceeds of the loan should go in as 
one of the assets or the note as a debt, and did not re¬ 
member whether the question ever came up about 
the $7,000 debt, and did not remember whether at that 
time there was a grave question about the jurisdiction of 
the court to admit wills of real estate to probate (Rec., 
p. 61). Mr. Davidson did not testify that at the time he 
prepared the petition for Dr. Fry he “considered the deed 
of trust loan to Dr. Fry and the proceeds thereof as a 
matter entirely beyond the scope of the petition for the 
admission of the will as a will of personal property” 
(Brief, p. 30), or that he ever told Dr. Fry anything 
of that kind. 

The record shows that the trial at which Mr. David¬ 
son testified took place between April 27, 1921 and 
May 4, 1921 (Rec., p. 22), practically thirty years after 
this probate proceeding. It is not surprising that Mr. 
Davidson did not remember, after thirty years, whether 
or not there was any discussion with Dr. Fry about the 
$7,000 note, or the balance of its proceeds, especially 
if there was no such discussion. His failure to remember 
whether there was or not does not establish that there was 
and the passage in the brief above referred to is without 
foundation in the record. 
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This record does affirmatively establish that when Dr. 
Fry applied for letters testamentary upon his wife's 
estate and was required to state, under oath, what debts 
she owed and what assets she possessed, he stated 
that she owed no debts and that she only had $200 
in bank. A perfectly accurate statement if he considered 
himself the real debtor on the joint and several note and the 
proceeds of that note his own. 

So far as any known evidence exists, from the day 
that Dr. Fry signed that note and received the money 
for it until his voice was silenced by death he never 
denied his liability on that note or asserted that the lia¬ 
bility was his wife's. That claim was never made by him 
but is made for him, for the benefit of another, seeking 
subrogation. 

The fact that the wife also signed the note and 
pledged her property to secure it, does not shift the 
liability from him to her, as between themselves. It 
is certainly not necessary to do more than to state the 
proposition that, where two persons sign a note and 
one of them, only, gets all the money on it, while both are 
bound to the payee, yet, as between themselves, only the 
one receiving the money is bound. If the one who 
received all the money were compelled to pay the note 
could he claim contribution from his co-maker who had 
received none? 

In the case of husband and wife, the general rule is 
that where the husband is bound as well as the wife, 
or where he receives the money, the presumption of 
law is that he is the principal debtor and that is the 
doctrine in this court. 

In Shea vs. McMahon, 16 App. D. C., 65, a deed of 
trust was executed, by husband and wife, conveying 
the real estate of the wife to secure two notes which 
were “joint and several in their terms, the wife appearing 
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to have signed them first” (p. 74). Chief Justice Alvey, 
delivering the opinion of this court, said (p. 76): 

“The principle is just in itself, and it is there¬ 
fore held, by an unbroken series of decisions, 
that where a mortgage is made of the wife’s land, 
whether of an equitable or legal estate, to secure 
money borrowed or owing by the husband— 
and in the absence of evidence to the contrary , the 
loan will be presumed to have been obtained for 
his use or purposes —his estate, especially where 
he covenants to pay the debt (in this case he 
promised severally to pay the debt by the notes 
given), must therefore pay the mortgage money , 
at the instance of the wife , or her heirs ; although 
the husband may have paid off the mortgage, 
and taken an assignment in trust for him¬ 
self, etc.” . . . 

“The rule upon this subject is well and ac¬ 
curately stated by the learned English annotators 
of the leading case of Huntingdon vs. Hunting¬ 
don, 3 Lead. Cas. Eq. (3d Am. Ed.), 584, where 
it is said: ‘To entitle the wife to have her estate 
exonerated, it is not incumbent on her to show 
that the money was borrowed for the benefit 
of the husband; for the general rule is, that where 
a husband borrows money on the security of 
the wife’s estate, as the money is under his 
power, it is supposed to come to his use; and 
this turns the proof on him to show the contrary .’ ” 
•••••* 

(p. 77). “And if the right of the wife to exonera¬ 
tion or reimbursement from the estate of the 
husband be sought to be defeated by showing that 
the money raised by the mortgage of the wife’s 
estate was not for the husband’s benefit, or was 
for the benefit of the wife, the o?ius of proof in 
such case is upon the husband or those representing 
his estate. This is fully exemplified by many 
cases; as in the case of Loomer vs. Wheelwright , 
3 Sandf. Ch., 135, where it was held that the 
relation of surety is made out in such case by 
showing that it was the husband’s debt or that 
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he received the money advanced. If the money 
were used for the benefit of the wife or her 
property or any circumstances exist which will 
defeat her claim to be regarded as a surety, it 
must he proved by the party alleging such fact.” 

When Dr. Fry paid off this note, of which he was 
a co-maker, he merely paid his own debt and acquired 
no lien upon his wife’s property. 

In another part of the brief (under Point III), it is 
stated, with reference to the proceeds of this $7,000 
loan being deposited in the bank, in the name of Dr. 
Fry, alone, that the money— 

“was checked out in payment in part of the cos 
of erecting the new brick dwelling on his wife's 
property (Rec., p. 52)” (Brief, p. 28). 

This statement is undoubtedly an inadvertence. 

No evidence whatever, oral or documentary, was 
offered by any party to the cause showing, or in any 
way tending to show, to whom or for what purpose so 
much as one cent of that money was checked out. 
The record reference (Rec., p. 52) given in support of 
this assertion in the brief, contains nothing but the 
first page of the transcript from the ledger account of 
Riggs & Co. with Dr. Fry, and that account contains 
nothing but the dates and amounts of deposits and the 
dates and amounts of withdrawals. The only item in 
the whole account, as to which any evidence was offered, 
was as to the initial deposit of $6,930. This entry, Mr. 
Flat her testified, was the net proceeds of the $7,000 note 
(Rec., p. 51). As to all the other items in the account 
there is not a syllable of evidence in the entire record , and 
no party to the cause has the right to affirm the purpose 
for which any one of the withdrawals was made or to 
whom paid. 

The claim of a lien by reason of the payment of this 




encumbrance can not be maintained. There is no dispute 
about the facts. Dr. Fry was, himself, a co-maker of 
the note which the encumbrance secured. He was a 
debtor bound. He and not she, received the money 
and he, not she, disposed of it. What he did with it 
is wholly a matter of conjecture. The answer of appel¬ 
lant does not claim that he employed the money for 
his wife's benefit in any way (Rec., pp. 13-15). But 
had such been alleged it must be proved. This court 
said, in Shea vs. McMahon, 16 App. D. C., 77: 

“If the money were used for the benefit of the 
wife or her property or any circumstances exist 
which will defeat her claim to be regarded as a 
surety, it must be proved by the party alleging 
such fact .” 

Citations Under Point V (Brief pp. 47-52.) 

A very brief review of the authorities cited in support 
of Point V will suffice. The general proposition asserted 
under Point V that a life tenant is not bound to pay 
off the principal of a mortgage, but only to keep down 
the interest is admitted. It is also admitted that, in 
general, if the life tenant pays off the principal, he is 
entitled to a lien on the remainder for the amount 
paid, ft was not necessary to cite authorities on those 
propositions, they are not and were not disputed. 

The matter in dispute here is quite different. 

The conditions in this case are these: 

(а) Dr. Fry was himself a debtor, if not the debtor, 
under the mortgage involved. 

(б) Dr. Fry received into his custody and control 
and actually disposed of the entire proceeds of the loan 
secured by the mortgage. 

(c) Dr. Fry was the husband and father and bound 
morally and legally to provide a home for the wife and 
children. 




( d ) Dr. Fry never claimed any lien, never asserted that 
his wife was indebted, but did affirm, under oath that 
she was not. 

Do any of the authorities cited deal with these condi¬ 
tions? 

In Bonhoff vs. Wiehorts, 108 N. Y. Suppl., 437, a 
widow having a life estate only in the mortgaged premises 
of her husband, paid off the mortgage to avoid fore¬ 
closure. She was not a debtor, and, being neither father 
nor husband, owed no duty. 

In Detroit etc. Loan Assn. vs. Cram, 200 Mich., 485 
(cited as 167 N. W., 50), the plaintiff believing herself to be 
the owner in fee , because of the terms of the abstract of 
title furnished to her, paid off a mortgage in full. After¬ 
wards it was adjudged that she only had a life estate and 
the question was merely whether she could claim sub¬ 
rogation under those conditions. 

Krause vs. Naiman, 102 Neb., 341 (cited as 167 N. W., 
207), is a similar case, in which the life tenant er¬ 
roneously, but in good faith, supposed himself to be the 
owner in fee and under that belief paid off the mortgage. 

In Abney vs. Abney, 182 Ala., 213 (cited as 62 So., 
64), husband and wife executed a mortgage on the hus¬ 
band’s real estate in which the wife had a homestead 
interest for life. After the death of the husband she 
purchased the mortgage. The court held the mortgage 
to be a valid encumbrance on the husband’s undivided 
interest and that by her purchase she was subrogated 
to the rights of the mortgage, as any other purchaser 
would have been. 

Tyler vs. Bier, 88 Ore., 430 (cited as 172 Pac., 112- 
13), is the simple case of a devise of encumbered land to a 
widow for her life. She paid off the mortgage and was 
held to be subrogated and entitled to the lien. 

Boue vs. Kelsey, 53 Ill. App., 295, is a decision decidedly 
adverse to the appellant notwithstanding the passage 




quoted in the brief (Brief, p. 51). The facts and deci¬ 
sion are as follows: Kelsey by his will gave a legacy of 
$400 to his daughter and the rest of his estate to his 
widow for life, remailer to his daughter in fee, and 
named the widow executrix. Among his personal assets 
were some notes due to him which were unaccounted for 
by the executrix. There was a mortgage on a part of the 
real estate for $800. The widow paid this and filed a bill 
to charge the remaindermen with their share of the 

mortgage debt, and the circuit court decreed accord¬ 
ingly. 

On appeal, the court held that the widow was executrix 
and had administered the estate; that if the personal 
estate was sufficient to pay debts the mortgage should 
have been paid therefrom; that there was no showing 
of insufficiency of assets, and that the estate was suffi¬ 
cient if the notes unaccounted for were good. The widow 
claimed that the decedent was indebted to her in the 
sum of $1,000, and the court said (p. 297): 

“To this contention it is a sufficient answer 
that no such debt was ever allowed against the 
estate. If the deceased really owed complainant 
$1,000 and she desired its payment out of the 
estate , it was her duty to present her claim to the 
county court and establish its validity by proper 
proofs ; having failed to do this she should be held 
estopped from asserting it for the first time , fourteen 
years afterward against the rights of these minor 
grandchildren . 

“The findings and decree of the circuit court are 
erroneous.” 

In this case, Dr. Fry not only never asserted any claim 
against his wife by reason of the mortgage or otherwise, 
but excluded the idea of her being indebted to any one 
by affirming under oath that she owed no debts. 
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The Improvement of the Fourteenth Street Property. 

( Appellant’s Points III and IV.) 

The claim made under these heads is that Dr. Fry 
improved the Fourteenth Street property at his own 
expense and was entitled to a lien upon it for the amount 
of the outlay. 

The two claims, however, are founded upon inconsis¬ 
tent and contradictory grounds. 

The claim under Point III is that Dr. Fry entered into 
a contract with his wife to build the new house on Four¬ 
teenth Street. That in her life time he became her agent 
to erect the new house and as such agent , he prosecuted 
the work to completion, notwithstanding her death. 

Under Point IV the claim is that she began the con¬ 
struction of the house and prosecuted the work up to 
her death. 

That he then came in under her will, as devisee for 
life, and had the right, by operation of law , as an attribute 
of his life-tenancy, not by any contractual relation with 
her, to complete what she had begun, and, for such com¬ 
pletion of the work she had started, to have a lien. 

Here again, it will be observed that there are no aver¬ 
ments of fact set up in the answer of appellant with 
respect to the improvement of the Fourteenth Street 
property (Rec., pp. 13-15). So also, in the record 
there is not a scintilla of evidence of any contract, under¬ 
standing or agreement between Dr. Fry and his wife 
on the subject of improvements or anything else. 

There is evidence showing that he built the improve¬ 
ments; and that he not she, began them and prosecuted 
them to completion, and that he paid for them. This 
subject is discussed under appellant’s third point which 
will now be considered. 
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Appellant’s Point III (Brief, pp. 27-1+6.) 

Under this head appellant sets up a claim arising in 
the life-time of the wife. The brief states that: 

“All of the circumstances connected with the 
transaction clearly show that Dr. Fry only 
acted as her agent in this regard’ ’ (Brief, p. 28). 

And also that: 

“Dr. Fry was merely acting as agent for his wife 
in the construction of the new building and that 
the money was deposited in bank to his credit 
merely as a matter of convenience in having her 
husband take charge of the payment of the cost 
of the building during the progress of the con¬ 
struction” (Brief, p. 29). 

From these passages in the brief for appellant it is 
obvious that the “agency” spoken of means an agency 
arising in the life-time of the wife and growing out of a 
mutual understanding and agreement between Dr. Fry 
and his wife, not later than June 19, 1891 , when the 
money was borrowed and deposited to his credit , because 
it states that “the money was deposited in bank to his 
credit” as a part of this agreement constituting him 
her “ agent.” It is further stated in the brief that: 

“It is perfectly apparent that Mrs. Fry was fully 
cognizant of the fact that the permit was issued for 
the erection of the brick dwelling, that the con¬ 
tractor was employed for this purpose” (Brief, 
p. 29). « 

There is not a trace of evidence in the record to support 
those assertions. The only evidence in the entire record 
which indicates any knowledge whatever, by the wife, 
is the fact that her own house was torn down and the 
new one built on its site and that they all moved out 
of her house into a house two doors below, 1129, Four¬ 
teenth Street (Rec., p. 58). Undoubtedly she knew that 
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her house was being torn down and that a new house 
was being erected on the site of the old one, because her 
brother testified, as a witness for appellees, that those 
operations began “shortly before her death on October 
7, 1891’’ (Rec., p. 58). It is admitted in the brief for ap¬ 
pellant that “there is no evidence as to the time when the 
building operations began’’ (Brief, p. 27), but the house 
was not completed until some time in February, 1892 
(Rec., p. 33). 

Thus, while it is undoubtedly true that the wife knew 
that the new house was being built, and that the enter¬ 
prise was in the control of her husband, there is not a 
trace of evidence that she knew anything more than 
those simple facts. In the absence of any evidence to the 
contrary, it may properly be assumed that what was 
done was not in opposition to her wishes. But her mere 
knowledge that a new house was being built by her 
husband upon her land is not evidence of any contractual 
relations between her and her husband or of what 
those relations, if any, were. Nor is it evidence that 
she “was fully cognizant” that a permit was issued, or 
that a “contractor was employed” as asserted in the 
brief for appellant (Brief, p. 29), or of any other details 
of the matter. So, also, while it is reasonable to assume 
from this knowledge on her part that the husband and 
wife had some understanding or concord in the matter, 
yet it throws no light upon what such understanding or 
concord may have been. The record is utterly barren 
of evidence as to what, if anything, passed or was agreed 
upon between this husband and wife in respect to this 
building. 

The only evidence in this record is that Dr. Fry tore down 
the house on his wife's land and erected a new one on the 
vite. The appellant claims that from these facts, the law 
presumes the contractual relation of “agency” in the 
husband, an obligation upon her part to pay him for the 



37 


outlay, and that for such outlay he has an equitable lien 
upon her property. A number of authorities are cited as 
supporting these contentions. They will be discussed 
later. 

For the appellees, it is submitted that in this case Dr. 
Fry being the husband and under the moral and legal 
obligation to provide a home for her and their children, 
the law presumes that his act in so doing was in the dis¬ 
charge of that duty and that no liability attaches to her 
or her property in the absence of an express contract 
on her part, alleged and proved. 

It does not seem proper to extend this brief by the 
citation of numerous authorities because the law has 
been settled for this jurisdiction by the decisions of 
the Supreme Court of the United States and of this 
court. 

In Jackson vs. Jackson, 91 U. S., 122, an appeal from 
the Supreme Court of this District, a suit for divorce, 
the husband, in his cross-bill, 

“set up that the appellant held in her individual 
name the title to certain real estate in said Dis¬ 
trict which had been acquired and paid for since 
their marriage with his money and earnings and 
prays that she be decreed to convey the same to 
him” (p. 122). 

Mr. Justice Field, delivering the opinion, says (p. 125): 

“The doctrine of resulting trusts, arising where 
a conveyance is taken in the name of one person 
and the consideration is advanced by another, 
has no application to investments of this kind. 
Such trusts are raised by law from the presumed 
intention of the parties, and the natural equity 
that he who furnishes the means for the acquisi¬ 
tion of property should enjoy its benefits. But no 
presumption that a personal benefit was intended 
to the party advancing the funds for a purchase 
in the name of another can arise where an obliga - 
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tion exists on his part, legal or moral, to provide 
for the grantee, as in the case of a husband for his 
wife or a father for his child. The circumstance 
that the grantee stands in one of these relations 
to the party is of itself sufficient evidence to rebut 
the presumption of a resulting trust and to create 
a contrary presumption of an advancement for the 
grantee's benefit. Murless vs. Franklin, 1 Swans., 
17; Grey vs. Grey, 2 Id., 597; Finch vs. Finch, 15 
Ves., 50; Guthrie vs. Gardner, 19 Wend., 414; 
Perry on Trusts, Secs. 143, 144. 

“The case of Sexton vs. Wheaton, 8 Wheat., 
229, which arose in the District of Columbia, is 
a determination of this court on the points here 
presented. There the husband had purchased 
a house and lot within the District, and taken the 
conveyance in the name of his wife, and after¬ 
wards improvements were made upon the prop¬ 
erty. Subsequent creditors, having obtained 
judgment against him, filed a bill to subject the 
property to its payment, contending that the 
conveyance to the wife was fraudulent and void 
as to them, and saying that, if the conveyance 
was sustained, the wife might be compelled to 
account for the value of the improvements. But the 
court held, Mr. Chief Justice Marshall delivering 
its opinion, that, the husband at the time being 
free from debt, the conveyance to the wife was 
to be deemed a voluntary settlement upon her, 
which, not being made with any fraudulent intent, 
was operative and binding against subsequent 
creditors and that the improvements on the prop¬ 
erty stood upon the same footing as the conveyance 
itself, they being made before the debts were 
contracted/’ 

In that case, as shown by Justice Fields’ statement of 
the evidence, the money of the husband was used, not 
only to buy land, but also to erect buildings on the land 
(pp. 123-4), as in this case, and the opinion applies to 
the entire outlay. 
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In McCartney vs. Fletcher, 11 App. D. C., 1, Chief 
Justice Alvey, speaking for this court, says (pp. 14-15): 

“The principles of law applicable to this case 
are very fully and clearly stated by Mr. Justice 
Field, as the organ of the Supreme Court, in 
the case of Jackson vs. Jackson , 91 U. S., 122, 
125. In that case it was held that no presumption 
that a personal benefit was intended to the party 
advancing the funds for a purchase in the name 
of another can arise where an obligation exists 
on his part, legal or moral, to provide for the 
grantee, as in the case of a husband for his wife, 
or a father for his child. 'The circumstance that 
the grantee stands in one of these relations to 
the party is of itself sufficient evidence to rebut 
the presumption of a resulting trust, and to 
create a contrary presumption of an advancement 
for the grantee’s benefit;’ citing several well 
recognized cases in support of the proposition 
stated. The court also fully approved and 
adopted the principle of the case of Sexton vs. 
Wheaton, supra, as being a well-settled principle 
of law.” 

In Braxton vs. Johnston, 34 App. D. C., 386, this 
court, through Mr. Justice Robb, says (p. 388): 

“Did the court err in dismissing the bill? It 
will be observed that it is not stated that, in 
erecting this house on the land of his wife, appel¬ 
lant was acting under any mistake as to the 
title to said land. Neither is it averred that 
there was any agreement or understanding be¬ 
tween himself and his wife by reason of which 
the house was erected. The facts, therefore, as 
disclosed by the bill and upon which this opinion 
must turn, are that appellant, to provide a home 
for his wife, voluntarily erected a dwelling house 
upon a lot belonging to her, without any mutual 
understanding or agreement in respect thereto. 
‘It is a settled principle that where a husband 
pays the consideration and has a conveyance 
of the purchased property made to his wife, the 
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presumption is against a resulting trust for his 
benefit, and the proof to overcome this presump¬ 
tion must be clear and satisfactory.’ Ockstadt 
vs. Bowles, present term, ante, 58; McCartney 
vs. Fletcher, 11 App. D. C., 1. 

“The rule applies with equal force to a case 
like this, where a husband fulfilled only his legal 
duty in providing a home for his wife. To over¬ 
come the presumption that the money thus ex¬ 
pended by the husband was a gift to his wife, 
a contract or understanding inconsistent therewith 
must he clearly proven, and, in the absence of an 
averment that such a contract or understanding 
existed, it must be presumed that there was 
none. There being no such averment in appel¬ 
lant’s petition, it follows that the court was right 
in sustaining the demurrer thereto.” 

In Johnson vs. Johnson, 96 Md., 144, decided in De¬ 
cember, 1902, the court of appeals, says (pp. 147-8): 

“These propositions of law are laid down and 
recognized in all of the authorities and distinctly 
so in our own decisions. ‘Where one party pur¬ 
chases an estate, and pays the money and the 
deed is taken in the name of another, a trust 
results by construction of law to the party who 
paid the money and such payment may be 
proved by parol.’ Witt vs. Horney, 59 Md., 584. 
‘If only a part of the purchase money be paid 
by a third party, there will be a resulting trust 
in his favor pro tanto .’ 4 Kent, 306 (marg. 11th 
Ed). The rule of law thus laid down is subject, 
however, to this qualification. ‘If the person in 
whose name the conveyance of property is taken 
be one for whom the party paying the purchase 
money is under a natural or moral obligation to 
provide, no equitable presumption of trust arises 
from the fact of the payment of the money, but 
on the contrary, the transaction will be regarded 
prima fade as an advancement for the benefit 
of the nominee. In that case, therefore, it will 
be for the party who seeks to establish a trust 
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on behalf of the payer of the purchase money, to 
displace, by sufficient evidence, the presumption 
that exists in favor of the legal title.’ Accordingly 
it is held that ‘if a parent should purchase in the 
name of a son, the purchase would be deemed 
prima facie as intended as an advancement so 
as to rebut the presumption of a resulting trust. 
But this presumption, that it is an advancement 
may be rebutted by evidence manifesting a clear 
intention that the son shall take as trustee;’ 
but it ‘ought not to be frittered away by nice 
refinements.’ ‘The like presumption exists in 
the case of a purchase of a husband in the name 
of his wife. Indeed, the presumption is stronger 
in the case of a wife than of a child; for she can 
not at law be the trustee of her husband.’ 
Mutual Fire Ins. Co. vs. Deale, 18 Md., 26, and 
authorities there cited. In 1 Perry on Trusts, 
sec. 147, it is said that whether, in the class of 
cases, last mentioned the purchase is to be con¬ 
sidered an advancement or settlement or not 
‘is a question of pure intention, though presumed 
in the first instance to be a provision and settle¬ 
ment.’ 

“Under the rule of law just stated the fact in 
this case that the appellant and the appellees 
Mary C. Johnson, are husband and wife , puts 
upon the appellant the burden of proof to establish 
the resulting trust he sets up as a ground of his 
suit. As was said in case of Mut. Ins. Co. vs. 
Deale, 18 Md., supra (at p. 47), the simple fact 
that the appellant paid the purchase money , or a 
part of it, does not, upon the authorities referred 
to, raise, in this case, any presumption of a result¬ 
ing trust in his favor. And it may be here added 
that on the contrary there is a presumption against 
the contention he makes which he must overcome 
‘by evidence manifesting a clear intention’ that 
there should be such a trust. We also find it 
laid down in the case last cited, Mut. Ins. Co. 
vs. Deale, 18 Md., and the authorities there 
referred to and adopted that the ‘evidence—which 
is used for the purpose of displacing the title 



of the nominee, unless it is founded on his own 
admission or declaration of trust, must be con¬ 
temporaneous with the purchase . . . ‘ Sub¬ 

sequent acts or declarations of the purchaser , or 
any other matter arising ex post facto , can not be 
admitted for the purpose ; although they be of the 
most unequivocal and conclusive description ’ p. 
149: “The fact that both the husband and wife 
joined in purchasing the property , each contributing 
a part of the purchase money to secure a home , is 
not inconsistent with an intention that the absolute 
title should be in the wife” 

No evidence whatever was offered in this case to rebut 
the presumption which the law raises in behalf of the 
wife, while the record carries evidence of the most 
convincing character in support of the presumption 
which the law raises in the wife’s favor. 

He was the husband and father and had the legal as 
well as moral duty to provide a home for his wife and 
children. From the time of her marriage in 1884, up 
to the building of this new house, in 1891, a period of 
seven years, she had relieved him of that duty and had, 
herself, provided the home out of the patrimony from 
her grandfather. Not only had she provided him and 
the children with a home, and relieved him of that 
burden, but she had also provided him with an office 
in the same house in which to conduct his business 
(Rec., p. 56). There is nothing in the record to indicate 
that the property was not entirely suitable for both 
purposes. When, however, he tore down the house that 
his wife had provided for the family he had the legal 
and moral obligation to provide another and he was 
fortunate to be relieved of the obligation to provide 
the land as well as the house. 

Moreover the record shows that the new house was 
specially designed and arranged for his own purposes and 
for his professional business, with a stable and accommo- 
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dations for his stableman and with accommodations 
for his mother (Rec., pp. 56-8, 73-4). 

Also, a few years later, it served as a home for his 
second wife, Miss Lindsay, and for her mother (Rec., 
pp. 73-4). 

And yet, in the face of these facts, the appellant asks 
this court to hold that the first wife’s estate is charge¬ 
able witl] the $7,000 note, the proceeds of which were 
placed in the hands of her husband and that it is also 
chargeable with the cost of the new house, office and 
stable. 

Happily for Dr. Fry’s memory, this record contains no 
evidence that he ever asserted such a claim but does con¬ 
tain evidence that he was not so minded. 

It appears that he contributed $5,000 to the pur¬ 
chase of the Nineteenth Street house, the title to which 
was taken in the name of the third wife, the appellant 
here, and also that he expended $6,000 in its alteration 
and improvement. But, by the appellant’s own testi¬ 
mony, Dr. Fry insisted upon paying for this improve¬ 
ment 

“because he said he was going to use it as his office 
and he would not live in his wife’s house without 
paying something” (Rec., pp. 84-5). 

It is not to be presumed, without proof, that he was 
less sensible of his duties to his first wife who had, for 
seven years carried his burden and provided him and their 
children with a home and him with an office. 

Furthermore, if the relation between Dr. Fry and his 
wife had been contractual, if he had entered into a 
contract with her to build a building upon her land for 
which she was to reimburse him, or, as her agent, he 
had made such a contract in her behalf with Simms, the 
builder, or Denson, the architect, such contracts would 
have survived, and been liabilities of her estate, of which 
Dr. Fry, as her executor, must have taken notice and 



discharged, as her executor. Yet, in his sworn petition for 
probate he denies the existence of any liabilities what¬ 
soever (Rec., p. 26). 

Appellant’s Point IV, Brief, pp. 39-46. 

Under this caption appellant abandons the claim of a 
contractual relation of agency between Dr. Fry and his 
wife, as set up under Point III, or any contractual rela¬ 
tion at all, and substitutes therefor the claim that she 
began the construction of the improvements and prose¬ 
cuted the work up to her death, which occurred before 
she completed the work. That thereupon Dr. Fry 
became life-tenant, and, by virtue of his legal right as 
life-tenant and not by virtue of any contract with her, 
he completed the work she had begun, and thereby be¬ 
came entitled to a lien upon her property for the cost of 
completion (Brief, pp. 39-40). 

While the right to take alternative and inconsistent 
positions in argument may be allowed, it is submitted 
that the same evidence can not establish or support 
inconsistent theories. The theory that Dr. Fry began 
the improvements under a contract with his wife, 
as agent, and continued the work to completion, as such 
agent, under such contract, requires different evidence 
to support it than the theory, that she began the work 
as principal, and Dr. Fry only came into it after her 
death, in his character as life-tenant. Appellant may 
perhaps, shift the argument, but can not shift the 
evidence. 

That is immutable and must be dealt with as found in 
the record. 

Although the contention is made that the work 11 was 
begun by the mother of appellees” (Brief, p. 39, caption), 
there is no reference to any evidence supposed to support 
it. 
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There is nothing in the record tending to show that 
“the mother of appellees’’ began the work or had any¬ 
thing whatever to do with it. The only evidence in the 
case relating to the construction of the house which, in 
any way refers to Gertrude May Fry is the evidence that 
she had knowledge that the work was going on. She 
moved out of the old house into one two doors below, 
and while living in that house, the work was begun 
(Rec., p. 58). The only persons whom the evidence 
connects with the work are Dr. Fry, Simms, the builder, 
and Denson and Schneider, architects. 

The evidence on this subject is that— 

(1) John E. Simms a builder made application for a 
permit to build in which application “ Henry D. Fry ” 
is described as the owner, and James F. Denson as the 
architect. Mrs. Fry is not mentioned (Rec., p. 23). 

(2) The inspector of plumbing issued a certificate re¬ 
citing that Dr. Henry D. Fry had filed plans of plumbing 
and drainage work to be placed in premises 1133 Four¬ 
teenth Street “owned by Dr. Henry Z)> Fry," which 
plans were approved. This contains no mention of the 
wife (Rec., p. 24). 

(3) The Commissioners of the District issued a permit 
to build which certifies— 

“that Henry Z); Fry has permission to erect one 
four-story brick building on lot ‘D’ of square 247 
in accordance with application No. 2268 on file in 
this office,” etc. (Rec., p. 24). 

This certificate contains no mention of Mrs. Fry. 

(4) Ferdinand T. Schneider, an architect, went to work 
for Denson in September, 1891, and in November, 1891, 
was sent to superintend some work on this house. When 
he first went to the building he made the acquaintance 
of Dr. Henry D. Fry and learned, at that time, that Dr. 
Fry’s wife had recently died (Rec., p. 33). 
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This evidence definitely establishes that the only 
actors concerned in the building of the house were Dr. 
Fry, Denson and Schneider, architects, Simms, the 
builder and the officials of the District of Columbia. 
Gertrude May Fry, the wife, was an utter stranger to the 
transaction. 

Indeed, the claim that Dr. Fry’s relation to the 
construction arose after the death of his wife and after 
he came into possession as life-tenant under her will 
is not only wholly without evidence to support it but is in 
direct contradiction of the evidence, which the appellant 
herself offered. The application for the permit in Dr. 
Fry’s name was made April 12, 1891 (Rec., p. 23), nearly 
six months before her death, October 7, 1891. It was on 
May 12, 1891, that 11 Dr. Henry D. Fry” “filed a plan of 
plumbing,” etc. (Rec., p. 24), and it was on May 12, 1891, 
that the Commissioners issued their permit certifying 
“that Dr. Henry D. Fry has permission to erect one 
four-story brick building,” etc. (Rec., p. 24). His 
advent to the enterprise was not therefore, that of a 
life-tenant, coming into possession of premises after a 
building had been begun by the donor; the evidence 
for the appellant shows that his advent dates back to a 
period six months before the death of the testatrix and 
also before a stroke of work had been done on the prop¬ 
erty, and more than a month before she made the will. 
At the time Dr. Fry inaugurated the enterprise of 
building the Fourteenth Street house, in May, 1891, 
he was not a life-tenant and had no interest whatever 
in the property, because his wife was then living and had 
not even executed a will. In October, 1891, when, by her 
death, he became life tenant, he did not complete 
work which she had begun, but continued work which 
he had begun, and had been prosecuting for several 
months before her death. 

Having begun the work in her life-time, his interven- 
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tion in the matter to be lawful must have been founded 
upon one of two bases; (1) under an express contract 
with the wife, because the law does not imply a contract 
by the wife to pay the husband for improvements 
on her estate, as in the case of a stranger, or (2) as a vol¬ 
untary act by the husband for her benefit, which latter 
the law does presume from the mere fact of that relation. 

As to the first, as already shown, there is not a trace 
of evidence tending to show any contract- with the 
wife. As to the second there is neither obligation nor duty 
to pay nor foundation for any claim. Had there been a 
contract her death could not abrogate it; if there was no 
contract her death could not create one. 

If it was a gift, as the law presumes it was, her death 
could not sustain a revocation of it, in medias res, after 
he had demolished the existing residence, and leave her 
estate subject to a charge for the cost of the partially 
constructed substitute and for the cost of completing it, 
merely because, by her will, she had given him a life 
estate. Especially could this not be so where he also 
was the father of the remaindermen and owed them both 
the legal and moral duty of providing them with a home. 

Point IV is not only wholly unsupported by any evi¬ 
dence and inconsistent with Point III but is inconsistent 
and contradictory in itself. 

The authorities cited in support of points III and IV 
may conveniently be discussed at this stage, taking 
up first, those cited under Point III, which deals with the 
claim of lien for payment of the mortgage debt, and 
then those under Point IV which deals with the payment 
for improvements. 

Cases Cited Under Point III. (Brief pp. 31-38.) 

Dickinson vs. Codwise, 1 Sandf. Ch., 214, is the report 
of the views of the Assistant Vice Chancellor on an 
interlocutory hearing in which the Assistant Vice Chan- 

796 $—i 
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cellor laid down the rules to be followed in an accounting 
to take place thereafter. It is not only not a decision by 
an appellate court but not even a final decision in the case. 
The case is one of great complexity in its facts, but it 
very clearly appears that husband and wife were very 
actively engaged in extensive speculative real estate 
enterprises, through a series of years, involving property 
in which they had separate interests and associated in¬ 
terests, and in which he attended to her separate prop¬ 
erty as well as to his own. His agency was not dis¬ 
puted, but asserted, and one of the features of the case 
was an accounting, between them and between her and 
the other parties interested in his estate. 

The questions here presented are not decided, consi¬ 
dered or even mentioned, in that case. 

All of the other cases cited under Point III except one 
may be grouped together, because they all involve the 
same principle applied to practically similar facts. These 
cases are Foertsch vs. Germuiller, 9 App. D. C., 351; 
Schaeffer vs. Lehman, 2 Mac A., 305; Arnold vs. Spurr, 
130 Mass., 347; Fischer vs. Anslyn, 30 Mo. App., 316; 
Bankard vs. Shaw, 199 Pa. St., 623; Bevan vs. Thackara, 
143 Pa. St., 182, and Laycock vs. Parker, 103 Wise., 
616. 

All these cases were suits by material men for 
material and labor supplied for buildings constructed 
on the wife’s land, and not one of them involved a 
proceeding between husband and wife or between the 
representatives of the husband and the wife. The rela¬ 
tions of the husband and wife, as between themselves, 
does not arise, is not discussed, decided or mentioned, in 
any one of them. In every case, without exception, the 
suit is by a third party, not by the husband. If Simms, 
the builder, who built the new house on Fourteenth 
Street, or some laborer or material man who had sup¬ 
plied labor or material had filed a mechanics’ lien and a 
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suit to enforce it, these cases would be apposite. But 
if Dr. Fry had sued his wife, either for the cost of the 
labor and material, or to enforce a lien therefor, not one 
of these cases would have the slightest relevancy. He 
could not, as her agent , employ himself to build a house 
for her. 

When parties deal directly with each other there can 
be no agency. An intermediary between them is an in¬ 
dispensable legal requisite to the existence of agency 
and that intermediary is the agent. If Dr. Fry entered 
into a contract with his wife to build a new house for 
her, at his expense, she to reimburse him for the cost, 
he would not be her agent, and the fact that he employed 
an architect and a builder, took out a permit in his own 
name and paid the costs of the improvement, would not 
constitute him her agent. He would merely be carrying 
out his direct contract with her to build a house for her. 

The other case cited under Point III is Duggan 
vs. Wright, 157 Mass., 228. This case is equally devoid 
of application. There the plaintiff’s husband, prior to 
his marriage to her, had given a chattel mortgage on 
a meat-cart, spring wagon and other articles, to secure 
an indebtedness. After the marriage the creditor 
pressed for payment and the wife gave her husband 
a check, drawn to her own order for $200 which was 
her own money, with which to buy the mortgage. He 
gave the check to the creditor and took an assignment 
of the debt and mortgage to his wife. Subsequently the 
chattels were seized under an attachment by another 
creditor of the husband and the wife brought trover. 
The defendant claimed that as the wife had handed the 
check for $200 to her husband that fact constituted a 
gift to her husband of the money and that when he gave 
the check to the party secured by the chattel mortgage 
that fact paid the debt and extinguished the mortgage 
instead of being a purchase of it for the wife. Upon 
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this state of facts the court held that the husband 
was not the donee of the wife, but her agent to purchase 
the chattel mortgage. The case is wholly foreign to the 
case at bar. 

Cases Cited Under Point IV (Brief , pp. ^1-^6.) 

It will be observed that in the cases here cited none 
of them embrace any rulings upon facts or questions 
such as are presented here and the consideration to be 
given to to them is rather to show that they are inapposite 
than to discuss the principles of law which they embody. 

In Gavin vs. Carlin, 55 Md., 530, John Gavin died 
intestate, leaving a widow and four children. He owned 
a leasehold valued at $400, on which was a small two- 
room shack in which the widow and children lived. 

The Orphan’s Court allowed the widow to take the 
leasehold in settlement of the debts and of her share in 
the estate. Subsequently she married one McNulty, 
who built a $2,000 house on the land and all the family 
lived in it. The court decided that the orphan’s court 
had no right to turn over the estate to the widow, in 
settlement of debts and her interest in the estate, and 
ordered the accounts to be reopened and settled in 
conformity with law, and in that settlement a proper 
allowance to be made to McNulty. 

In Hibbert vs. Cooke, 1 Sym. and Stewart, 552 (57 
Eng. Reprint, 218), a bill was filed to administer trusts 
under a will, the widow and all others interested being 
made parties. 

By the will Cooke had given an estate to the widow 
for life, remainder to a son for life, remainder to the son’s 
children. 

(P. 557). It appeared by the answer of the widow 
that at the time of the testator’s death he was engaged 
in building a new mansion house , which was then nearly 
finished and that she had completed it. She asked to be 
reimbursed. Counsel for all others in interest did not op- 


pose this. Vice Chancellor Sir John Leach referred the 
case to the master to ascertain whether it was to the 
interest of all parties that the building should have been 
completed; if so, what had been expended by the widow. 

The fact that the testator himself had begun the 
improvement was admitted and no one in interest ob¬ 
jected. Yet the Vice Chancellor would not permit 
the trustees to make the reimbursement unless the mas¬ 
ter found that the completion was in the interest of all 
parties concerned. 

Dent vs. Dent, 30 Beavan, 363, is of the same character. 
There it was an established fact that the testatrix had 
begun the work herself and the chancellor followed the 
action in Hibbert vs. Cooke and referred the matter 
to the master to ascertain what was expended “for 
the benefit of the inheritance” “and when that is ascer¬ 
tained I will deal with it.” 

These are the only cases cited in which it was claimed 
that the testator had begun the work, and in each that fact 
was admitted. But even then, all that was done was a 
reference to a master, the chancellor reserving his deci¬ 
sion upon it. In neither of these cases did the life-tenant 
owe any legal or moral duty to provide a home for the wife 
or the remaindermen; in neither was the improvement 
specially designed and used for the life-tenant’s business 
as here. Moreover, in both cases the life-tenant duly 
made claim and submitted the matter to the court with all 
parties in interest before it. 

In Sohier vs. Eldredge, 103 Mass., 345, the court, en 
passant, made the observation quoted in the brief (Brief, 
p. 44), but stated that that question was not involved 
in the case. The controversy arose over some repairs 
the trustees under the will had made to some wharves 
and the court says (p. 352): 

“It appears to us, however, that that question 
whether these expenditures are chargeable to the 


principal or to the income of the residuary fund 
depends upon the terms of the will from which 
the trustees derive their authority, rather than 
upon the general rules of law as to the right of a 
tenant for life to charge expenses of that kind 
in whole or in part to this inheritance. 

“It was left entirely to their discretion to decide 
whether the best interests of all parties required 
that the two wharves and their appurtenances 
should be sold, in order that the proceeds might 
be invested in some other form, or should be 
repaired and improved, with a view to their 
value and for productiveness.” 

So it is clear that the case has absolutely no applica¬ 
tion to any question arising in this case. 

The case of Gambril vs. Gambril, 3 Md. Ch., 259, is a 
case in which a father and husband, life-tenant, did make 
improvements, but the case is quite distinct in its facts. 

The land was conveyed to a trustee in trust for Gambril 
for life, remainder to his wife during widowhood, re¬ 
mainder to children. The dwelling was a small, dilapi¬ 
dated log house in an unhealthy location, and Gambril 
erected a new and modest house after the log house be¬ 
came unfit for habitation. But he did not seek to charge 
the cost to the remaindermen. The infant remaindermen 
filed a bill for the sale and partition of the whole prop¬ 
erty, including Gambril’s life estate and improvements , dur¬ 
ing Gambrils life } as being for the best interests of all, and 
the property brought a much higher price by reason of 
Gambril’s improvements. They had no right to sell his 
life estate and improvements without his consent and 
without compensation. He certainly had a right to his 
improvements during his life whether he could charge 
them to the inheritance or not. 

Had the appellees in this case attempted to sell the 
Fourteenth Street property with the improvement put 
on by Dr. Fry, during Dr. Fry’s life , a case similar to the 
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Gambril case would have been presented. Here there 
was an exchange, made by the life tenant, Dr. Fry, of 
his own motion, for his own benefit, and he continued to 
to enjoy a life estate in the substituted property for nearly 
twenty years, and to the end of his life. 

The rights of the remaindermen could not be affected 
in any way by what he saw fit to do in the exercise of his 
rights as life tenant and under the power given by the will. 
The remaindermen were minors, were not consulted and 
could not have controlled his action. Dr. Fry’s rights are 
to be determined by what his rights and duties were 
when he built the new house, not by the disposition he 
saw fit to make of it afterward, in his own interest, and the 
review of the cases cited shows that no one of them 
supports the contentions of the appellant. 

The rights of the parties were fixed when he built 
the new house on Fourteenth Street. He was a stranger 
to the title when he began it and no evidence has been 
offered tending in the slightest degree to show that 
he and his wife entered into any contract with respect 
to it. He was life tenant when he completed it, and, when 
he exchanged it, so admitted himself to be, by the recital 
in his deed claiming to act under the power in the will. 
As life tenant he could not charge the remaindermen 
for the improvement. 

In Van Bibber vs. Williamson, 37 Fed. Fep., 758, the 
court says (p. 759): 

“Now, improvements made by the life tenant, 
or those holding or claiming by, through or 
under him, prior to his death, could not, upon 
well settled principle, be charged against the 
remaindermen, who were minors, and in no posi¬ 
tion to interfere or complain.” 

In Bostock vs. Blakeny, 2 Br. Ch., 653 (1789), Lord 
Thurlow says (p. 657): 

“A tenant for life, with remainder to his first 
and other sons, remainder to his sisters, could 
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not lay out a sum of money on the estate and 
charge it on the reversion; although the estate 
itself would be benefited.” 

In Chilvers vs. Race, 196 Ill., 71, the court says (p. 82): 

“A life tenant, by placing permanent improve¬ 
ments on the land, however much they may 
enhance the value of the estate, can not thereby 
create a charge for the money thus expended 
against the remainderman. Such improvements 
must be deemed to have been made by the life 
tenant for his own benefit and enjoyment during 
the continuance of his own estate, and upon the 
termination of the life tenancy, they being a 
part of the realty pass as such to the one in 
whom the remainder vested, he takes them with¬ 
out any liability to recompense the life tenant 
for his expenditure.” 

In Datesman’s Appeal, 127 Pa. St., 348, the court 
says (359): 

“There was nothing to show that the improve¬ 
ments w T ere made with the consent of the re¬ 
maindermen, and it is settled law that the life 
tenant can not of his own motion improve the 
remaindermen out of their estate.” 

In Merritt vs. Scott, 81 N. C., 385, the court says 
(387-8): 

“We think it clear that improvements of any 
kind put upon land by a fife tenant during his 
occupancy, constitute no charge upon the land 
when it passes to the remainderman. He is 
entitled to the property in its improved state, 
without deduction for its increased value by 
reason of good management, or the erection of 
buildings by the life tenant, for the obvious reason 
that the latter is improving his own property 
and for his own benefit. This proposition is too 
plain to need the citation of authority.” 
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In Smalley vs. Isaacson, 40 Minn., 450, the court 
says (454): 

“If, as the complainant alleges, he is a tenant 
for life, he has no lien under the rules of the 
common law, either for the improvements or taxes; 
for, as a general rule, a tenant for life can not 
charge the inheritance with the cost of improve¬ 
ment, and it is his duty to discharge ordinary 
taxes. 

• ••••• 

“An owner of the reversion sees one whom he 
knows to be a tenant for life in exclusive posses¬ 
sion, as he has a right to be, making improve¬ 
ments, as he has a right to do, and paying taxes, 
as is his duty to do. He can do nothing to prevent 
his possession, improvements, or payment of 
taxes. He has a right to assume that he is doing 
these things as tenant for life. No fault can be 
imputed to the owner of the reversion for not 
attempting to interfere.’’ 

In Pratt vs. Douglas, 38 N. J. Eq., 516, an appeal 
to the Court of Errors and Appeals of New Jersey, the 
life tenant had expended $15,000 in building a house on 
one of the testator’s lots in Rahway (p. 541). The court, 
by Justice Depue, says (p. 542): 

“With respect to the expenditure for erecting 
the house, the general rule is that the tenant for 
life can not lay out money in buildings or improve¬ 
ments upon the estate and charge the outlay to 
the inheritance.” 

In Scott vs. Guernsey, 48 N. Y., 106. The court 
says (pp. 122-3): 

“The supreme court held that the tenants who 
erected buildings on the land were not entitled 
to any compensation therefor; and this is also 
alleged to be error. The buildings were con¬ 
structed during the life estate of Mrs. Guernsey, 
with full knowledge of the limited nature of her 
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title. It has not been claimed that they were 
erected under any mistake as to the extent of 
her title or right. The consent of the others, 
having estates in remainder, was not asked, nor 
were any of them invited to contribute or join 
in the enterprise. . . . There was no con¬ 

sent, mistake or other equitable ground in this 
case for relieving a party who made his invest¬ 
ment with full knowledge of the facts, voluntarily, 
and without any inducements offered by other 
cotenants.” 

The only respects in which Dr. Fry differed, in this 
case, from any other life-tenant, was that he owed a 
duty to his own and wife’s children to provide them 
with a home, and that the particular improvements 
made, while suitable for that, were more especially de¬ 
signed for his own purposes. 

The Evolution of Title by Lien. 

Appellant's Points I and II {Brief, pp. 15-22 and 22-27). 

The contention made under these points is that, at the 
time of the exchange of the two properties, Dr. Fry 
was the owner in fee of an undivided one-half of the 
Fourteenth Street property. This contention is built upon 
the assumption that Dr. Fry had two liens upon the 
Fourteenth Street property, one for the payment of the 
joint and several note signed by himself and wife in 1891, 
for $7,000 and the other lien for the payment for the im¬ 
provements on that property. The theory upon which the 
existence of these liens is claimed is presented in ap¬ 
pellant’s Points IV and V (Brief, pp. 39-46 and 46-52). 
This theory and the facts and reasoning upon which it is 
based have already been fully considered and discussed 
in this brief {supra, pp. 24-47), and it is sufficient now to 
recall that the existence of any such hens is denied and, 
it is submitted, the reasoning, by which their existence 
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was attempted to be maintained, has been shown to be 
wholly unsound. 

Conceding, for the purposes of singleness in argu¬ 
ment, only, that liens did exist, the contentions of ap¬ 
pellant, under Points I and II that those liens vested in 
Dr. Fry a part ownership in the Fourteenth Street prop¬ 
erty will now be considered. Under these points it is 
broadly claimed, by appellant that those liens , without 
any adjudication, sale or foreclosure, but, apparently, 
by a sort of spontaneous evolution, automatically 
converted themselves into an absolute title in fee simple, 
in the supposed lienor, and that Dr. Fry, in addition to 
his life estate, became vested with an undivided one-half 
of the remainder in fee in the Fourteenth Street property 
and in the Q Street property for which it was exchanged. 

The maintenance of this contention that the alleged 
liens had become an estate in fee in the property and that 
Dr. Fry was a part owner at the time of the exchange 
is of vital importance to appellant’s case. Having liens 
would not be enough, because if they were still merely 
liens, the only effect of the exchange would be to transfer 
the liens from one property to the other and the utmost 
that could be claimed against the Q Street property 
would be the amount of the liens. A lien neither grows nor 
diminishes with fluctuations in the value of the property 
subject to the lien. 

The lien, being for a debt, remains the same, unless the 
debt is reduced, by payment, or increased, by accumula¬ 
tion of interest, unpaid, where an obligation to pay inter¬ 
est exists. Here, if the liens were admitted, no right to 
interest exists. None could be claimed upon the mort¬ 
gage debt, because, as is specifically admitted in the 
brief (p. 18) “a life tenant in possession is charged 
with the duty of keeping down interest.” None could be 
claimed for the cost of improvements because the life 
tenant had the possession and use of them rent free. 
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For these reasons it is apparent that the contention 
that Dr. Fry had a mere lien would not serve the ap¬ 
pellant’s purpose, and, therefore, the further conten¬ 
tion had to be set up that a lien is an estate in fee in the 
land to which the lien attached. 

This assumption of the identity of a lien and a fee 
simple title, it is submitted, is an entire misconception 
of the nature of a lien and in direct opposition to the 
principles of equity with respect to liens. 

If Dr. Fry had had a lien upon the Fourteenth Street 
property, that fact would not have constituted him a 
part owner , but would merely have given him the right 
to have that lien enforced in accordance with legal 
and equitable principles. A lien is but a security for the 
payment of money. As stated by Mr. Justice Grier, 
speaking for the Supreme Court of the United States, in 
the case of Peck vs. Jenness, 7 How., 612, 620: 

“In courts of equity, the term lien is used as 
synomynous with a charge or encumbrance upon a 
thing, where there is neither jus in rem, nor ad 
rein, nor possession of the thing.” 

Even under a common law mortgage, where the land 
was actually granted to the mortgagee, in fee, with a 
defeasance clause in the event of payment of the debt, 
and the mortgagee was put into possession, the mortgagor 
was, in equity, still the owner of the property, and had his 
equity of redemption until barred by lapse of time or by a 
foreclosure proceeding. “Once a mortgage, always a 
mortgage,” is a fixed rule in equity. This equity of re¬ 
demption is so inseparable an incident of a mortgage that 
equity regards any agreement between mortgagor and 
mortgagee, contemporaneously with the execution of the 
mortgage, for its surrender, as unenforceable and void. 

It is one of the chief glories of equity jurisprudence that 
it created the equity of redemption, for, by so doing 
it took the gage out of Death’s hand, forever, breathed 
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into it the spirit of hope and an abiding faith in a future 
salvation. 

There is, therefore, no branch of equity jurisprudence 
in which courts have been more vigilant than in the 
care of the rights of mortgagors, and so determined has 
been the purpose to protect them from oppression 
that it is the one case in which an absolute deed may be 
shown, by parol, to have been given as a mortgage. 
And this vigilance and firmness have all been employed 
to the end that, by no possible act, scheme or device, 
might a mortgagee, by his own act , become the owner 
of the mortgaged property. Only by a decree of fore¬ 
closure, or by its substitute, a sale under the deed of 
trust, could a mortgagee become the owner of the 
mortgaged property. 

If, by paying the note for $7,000, executed by himself 
and wife and upon which he was personally liable, 
Dr. Fry could have been subrogated to the rights of 
Riggs & Co., under the deed of trust given to secure the 
payment of that note, his rights could certainly rise 
no higher than those of Riggs & Co., to whose rights he 
was subrogated. A claim that Riggs & Co., by reason 
of their lien, were part owners of that property might, 
with entire propriety, be characterized as preposterous. 
By the terms of that deed of trust securing the pay¬ 
ment of that joint and several note, Mrs. Gertrude 
May Fry’s ownership of the property, right of possession, 
and to perception of rents and profits, were expressly 
reserved to her u Until a sale and conveyance as herein¬ 
after provided for,” which sale and conveyance could 
only be made “in the event of default in the payment 
of said note” (Rec., p. 25), so that her title could never 
be divested, under that lien, except by a sale in accord¬ 
ance with the terms of the deed of trust or by a decree 
of foreclosure, neither of which ever occurred. 

This inhibition against a mortgagee becoming the 
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owner of the mortgaged estate, by his own act, was 
hightened, in this case, by the further facts that the 
supposed mortgagee was also the trustee , under the will, 
for the supposed. mortgagors, and that his cestui que 
trust were also minors of tender years, only four and 
six years of age when the supposed liens were created 
and eleven and thirteen when the supposed lienor, 
by his own act, is assumed to have foreclosed and vested 
in himself an absolute estate in fee in the property. 

The wise and old established principles of equity 
jurisprudence and of fundamental justice which forbid 
such a course do not embarrass the intrepid advocates 
for the appellant, who ignore them and proclaim, in 

the brief, that Dr. Fry— 

“had an equitable undivided one-half interest 
by virtue of his liens upon said property which 
gave him a proprietary interest therein to that 
extent” (Brief, p. 25). 

Counsel for appellant are not unmindful of the fact 
that, if Dr. Fry had the liens which are now claimed 
for him, he could have applied to a court of equity to 
have them established and paid, and counsel for appel¬ 
lant confidently predict the result of such a proceeding 
by suggesting this hypothesis: 

“Suppose at the time that Dr. Fry sold* the 
Fourteenth Street property he had made a straight 
cash sale for SI6,000, instead of an exchange, such 
as was made with Early, and that in the course 
of the transaction he had filed a bill in equity 
to have determined the amount of his liens and 
* the payments thereof out of the proceeds of the 
sale, with authority under the supervision of a 
court of equity to invest the balance of the 
proceeds of the sale in real estate for the benefit 
of the remaindermen, is it not manifest that the 
only amount available for this purpose would 
have been $8,000?” (Brief, p. 19). 

•Should be exchanged , as he did not sell the Fourteenth Street prop¬ 
erty, but exchanged it. % 
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In this hypothesis counsel for appellant state with 
marked precision, perspicacity and brevity, exactly 
what Dr. Fry could have done, if he really had a lien; 
also, exactly what he should have done, and in all proba¬ 
bility, what he would have done, if he really claimed, 
and desired to enforce, any liens against his little girls’ 
interest in their mother’s estate which she, in her life¬ 
time and by her will had so generously employed for 
his benefit. He never did make such a claim, however, 
nor institute such a proceeding, and that claim is made, 
for the first time, more than twenty years after the 
event; years after the alleged liens had been barred 
by the statute of limitations, and not in his interest, 
but in the interest of the appellant. 

Had Dr. Fry, at that time, filed such a proceeding 
in equity as is suggested in the hypothesis, for the 
purpose of establishing and enforcing such supposed 
liens, the facts would then have been available, instead 
of being, as now, submerged in the “dark backward 
and abysm of time.” 

If, as the hypothesis of counsel implies, he preferred 
not to assert his liens in a court of equity nor to seek its 
aid for their establishment and enforcement, but elected, 
instead, to attempt, by his own act , to establish and en¬ 
force them and to take an absolute deed, in his own 
name, from Early, rather than a decree from a court of 
equity, would he now, after the lapse of twenty years, 
be permitted to obtain the aid of a court of equity, which 
he then spurned, not to ascertain his claimed liens and 
now to enforce them , but to ratify, nunc pro tunc , his own 
acts in his own behalf? 

And if he would not, is a volunteer, a devisee under his 
will, in any better case? 

If the liens now claimed for him were conceded, instead 
of being denied and contested, no act of his could, by any 
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legal possibility, have converted them into an estate in 
fee in the land or in any part of it. 

Even a court of equity could not do that. 

In foreclosing a mortgage or other lien, a court of equity 
could not decree to the lienor title in fee to the land or 
any part of it, in satisfaction of the lien. The limit of 
its power is to establish the amount of the lien, fix a 
day for payment and, in default, order a sale, and pay¬ 
ment out of the proceeds. 

Another insurmountable obstacle to sustaining any 
attempted acquisition of the title to the mortgaged estate, 
by act of the supposed mortgagee, is the fundamental 
principle of justice that no one may be judge in his own 
cause, and the vice of any such attempt would not be 
mitigated if he acted in camera, ex parte, without even 
disclosing his claim, and when the adverse parties 
were minors. 

While counsel for appellant, in their hypothesis, 
point out a very simple proceeding in a court of equity 
by which Dr. Fry could have had the alleged liens, 
if he had any, established and enforced, no explanation 
whatever is suggested as to why that very simple 
and effective procedure was not adopted, unless it be the 
intimation that his rights were so manifest and unassailable 
that a judicial proceeding was wholly unnecessary and 
superflous, and U &quitas supervacua odit.” But whatever 
may be the reasons, the fact remains, undisputed, that 
he did not assert any lien, that he did not ask the aid of 
•a court of equity to establish or to enforce any liens, and 
the claim that his supposed liens vested in him an estate 
in fee rests solely upon the assumption, unwarranted in law, 
that such is the nature of a lien and that lien and owner¬ 
ship are synonymous terms. 

The Claim of Undivided One-Half Ownership. 

The final claim, under Points I and II, is that the 
extent of the ownership in fee, vested in the lienor by 
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virtue of the liens, is an undivided one-half. This is 
explained to be upon the theory that the lienor owns in 
the same ratio that the amount of the lien bears to the 
value of the whole property. The final step is that the 
liens amounted to one-half the value of the whole 
property, and therefore, the lienor is owner of an un¬ 
divided one-half, in fee. Under this contention the 
parties suddenly became tenants in common with each 
other, the original relations of lienor and lienee, mort¬ 
gagor and mortgagee are eliminated, the equity of re¬ 
demption ceases to exist, and instead of a foreclosure 
proceeding the rights of the parties must be determined 
by a proceeding in partition. And this extraordinary 
change in relations and rights is claimed to have taken 
place between parties who it is claimed originally 
stood in the relation of mortgagor and mortgagee and 
lienor and lienee to each other, without any act, done or 
contract made, by either, or any judicial proceeding be¬ 
tween them, and to result solely from the ratio of lien 
value to total value. 

If this theory were sound a singular consequence 
would follow. It is claimed, in the brief (pp. 16-17) that in 
1891 the total value of the property was $7,000. At that 
time Riggs & Co. had a hen upon it for $7,000 secured by 
deed of trust; the very lien under which appellant 
claims. Upon appellant’s theory, as the lien was equal 
to the whole value of the property, Riggs & Co. were the 
owners in fee of the whole property. 

Furthermore, the ratio claimed of the alleged liens of 
Dr. Fry to the whole property is wholly arbitrary. It 
is asserted in the brief (p. 24) that, at the time of the 
exchange, 

“the Fourteenth Street property with the im¬ 
provements was of the value of $16,000, on which 
Dr. Fry had acquired a lien at least to the amount 
of $8,000.” 
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This valuation of the whole property at $16,000 
is taken from the recital of the consideration in the deed 
from Dr. Fry to Early (Rec., p. 36), as shown by the 
statement in the brief (p. 19). But it is admitted in 
the brief (pp. 18-19) that by the agreement for the 
exchange the value of the Fourteenth Street property 
was $20,000, and it is claimed in the brief (pp. 16-17) that 
“the evidence shows ” that in 1898 (the time of the ex¬ 
change) the land alone of the Fourteenth Street prop¬ 
erty was worth $6,000, and that the total cost of the 
improvements was $13,500, or $19,500 for the whole. 

Nevertheless, the valuation of $20,000 in the agree¬ 
ment for the exchange signed by Dr. Fry (Rec., p. 34) 
and the evidence of the valuation of $19,500 offered 
in behalf of the appellant (Rec., p. 31), and relied upon 
in the brief (Brief, p. 17) are ignored and an arbitrary 
value of $16,000, set out in the deed of Dr. Fry, is adopted 
as binding upon the appellees. The claim that the liens 
amounted to $8,000 is equally arbitrary. It is claimed 
in the brief that Dr. Fry paid for the cost of the im¬ 
provements, $13,500 (Brief, p. 17), and that he also 
paid off the $7,000 mortgage which would make a total 
of $20,500. 

It is admitted in the brief that Dr. Fry received the 
proceeds of the $7,000 loan (Brief, p. 28), and claimed , 
in the brief, that he expended it on the improvements 
(Brief, p. 28), so that, according to the brief, his net 
expenditures and his alleged lien would amount to 
$13,500, or the exact amount claimed as the cost of 
the improvements. These facts and computations 
taken from appellant’s brief show that the claim of 
$16,000 value of the Fourteenth Street property and 
$8,000 for the claimed lien upon it, are wholly arbitrary. 
But they show more than this. They show conclusively 
that no lien can be claimed against the Fourteenth 
Street property for any sum unless it can be successfully 
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maintained, as matter of law, that Dr. Fry, notwith¬ 
standing his relation of husband and father, his moral 
and legal obligation to provide a home for his wife and 
children and an office for his own business, and not¬ 
withstanding that he had demolished the home and 
office which his wife had provided for six years, never¬ 
theless had a claim against her and her estate for the 
cost of those improvements. This question has been fully 
discussed supra (pp. 24-47). 

It is also claimed in the brief under Points I and II, 
that Dr. Fry paid off the $7,500 mortgage on the Q 
Street property, which he assumed and agreed to pay 
in the exchange contract (Brief, pp. 20, 21, 23, 25). 

But as heretofore shown ( supra pp. 17-18), while he 
assumed this $7,500 encumbrance Early gave to him in 
addition to this land $8,457.50 in cash with which to pay 
it, a fact admitted in the brief for appellant (Brief, p. 
23) and the only answer suggested is that Dr. Fry did 
not use it at that time to pay off the mortgage but used 
it for the improvements on the Q Street lot (Brief, p. 23), 
although, as the record shows, he did pay it off on July 
26, following the receipt of the money from Early 
(Rec., p. 38). 

It is wholly immaterial when Dr. Fry paid off 
the $7,500 loan secured on the Q Street property, 
which he assumed and agreed to pay, if, as is the fact, 
and is admitted in the brief (Brief, p. 23), Early gave 
Dr. Fry the money with which to pay it. And the record 
discloses a very practical reason for not doing so immedi¬ 
ately. The loan was not due until September first, 1899 
(Rec., p. 35) and there was no good reason whyJie should 
pay it off nearly a year in advance, if he could advan¬ 
tageously use the money in the meantime. 

The contention that Dr. Fry paid $7,500 of the pur¬ 
chase price of the Q Street property by assuming and 
agreeing to pay the mortgage for that amount is unsup- 



ported by any evidence and unequivocally contradicted 
by all the evidence on the subject and by the admitted 
facts. 

Certain authorities are cited under Point II (Brief 
pp. 25-6) in support of the contention that when a 
trust fund has been traced into an investment by the 
trustee the cestui que trust is not entitled to the whole 
of the investment but only to a lien upon it for the 
amount of the trust fund. This contention is in direct 
conflict with the doctrine of the Supreme Court of the 
United States in Oliver vs. Piatt, 3 How. (supra, pp. 19-21) 
and, moreover is wholly irrevelant to this case. There 
is no trust fund and could not lawfully be one. The terms 
of the will directed the trustee, in the event of the 
exercise of the power to dispose of the Fourteenth Street 
property to reinvest in other real estate in the city of 
Washington. The record conclusively shows, and the 
brief for appellant admits, that the Fourteenth Street 
property was, itself, specifically exchanged for the Q 
Street property, so that this is not a case of tracing a 
fund, but of identifying a substitute. 

But even if that question were before the court, the 
cases cited (brief p. 26) do not support the contention 
in the brief. 

In Holmes vs. Gilman, 138 New York, 367, the facts 
were these. Gilman, a member of a partnership, had 
wrongfully appropriated money of the firm to his own 
use, and had used part of the money so taken to pay 
premiums on life insurance for the benefit of his wife. 
The aggregate of these policies amounted to $45,000. 

The referee awarded the whole amount of the policies 
to the despoiled partnership. The wife appealed, claim¬ 
ing that only the amount of the premiums, paid with the 
wrongfully taken partnership funds, and interest, should 
be awarded to the firm and the balance to her. 
The general term agreed with her contention, but the 
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Court of Appeals reversed the decision of the general 
term and sustained the decision of the referee awarding 
the whole fund from the policies to the firm. 

Counsel for appellee, after a very careful examination 
of Judge Peckham’s opinion, has been unable to find 
in it the passage quoted in appellee’s brief (p. 26). 

In Thum vs. Wolstenholme, 21 Utah, 446, one Bunting 
took out life insurance in the sum of $50,000, payable 
to his estate and afterwards transferred it to his wife. 
Two sets of creditors were claiming it from the widow, 
one his general creditors, the other the representative 
of a bank whose funds were claimed to have been used to 
pay the premiums. The majority of the court held that he 
had paid the first premium of $1,805 out of his own 
funds, and had thereby become the lawful owner of the 
policy. He had paid the other two premiums by over¬ 
drawing his account at the bank. The majority also held 
that as he was the owner of the policy before he paid any 
premiums with trust funds the two further payments from 
trust funds did not constitute an investment but merely the 
payment of a debt, and that the bank was, therefore, only 
entitled to a lien on the fund for the two payments 
with interest. 

They distinguished the case from Holmes vs. Gilman, 
supra, on the ground that in that case the original 
as well as subsequent premiums were paid out of trust 
funds and that, therefore, Gilman never was the owner 
in equity. 

In Camden Land Co. vs. Lewis, 101 Me., 78, Lewis 
had invested corporation funds, in association with 
several other parties, in a land purchase. The trust 
funds so diverted did not constitute the whole purchase 
money, which was made up by contributions from 
three other persons, not concerned in Lewis’s wrongful 
diversion and his payment had not been for any aliquot 
part, but merely a contribution to the total fund. Of 
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course the cestui que trust could not take the whole 
property without despoiling the other co-owners and the 
court held that they could only hold a lien for the 
amount of Lewis’s wrongful diversion. 

In Warner vs. Morse, 149 Mass., 400, also, the prop¬ 
erty was purchased with funds belonging to two persons, 
and the court said that Mrs. Baker would be entitled to the 
whole property, if purchased wholly with her trust fund, 
but if not, then to an equitable lien for the amount of her 
trust fund. On the facts it held that the trust fund 
constituted only a part of the purchase money. 

It is important to note, also, that in none of these 
cases had the trustee comingled his own funds with the 
trust fund, in the purchases. The other contributions to 
purchase money were from other parties , strangers to the 
trust. 

These cases have no application to cases in which the 
trustee exchanges the trust property for another specific 
piece of real estate. 

Conclusion. 

Counsel for appellees considered it his duty to meet 
all the contentions of fact and law presented by the 
brief for appellant which has extended this brief to a re¬ 
grettable length. 

But the case itself lies in a small compass. Under the 
undisputed facts and law Dr. Fry was life tenant and 
trustee for the remaindermen, who were minors. He ex¬ 
changed the Fourteenth Street property for the Q Street 
property and the trust immediately attached to the new 
property. He paid the mortgages, but he was debtor, 
under the first, with his wife, and received the money 
loaned on the mortgage. He paid the mortgage on the Q 
Street property, but Early furnished the money for 
that, and paid a thousand dollars besides. 

He paid for the improvements, but as life tenant he 
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can make no claim. The sole ground of this whole pro¬ 
ceeding is the attempt of the appellant to set up a lia¬ 
bility on the part of Mrs. May Gertrude Fry to pay her 
husband for the improvements on the Fourteenth Street 
property. 

No liability can arise except by contract, either ex¬ 
press or implied. No express contract is alleged or even 
attempted to be proved. Implied contracts arise from 
facts, by operation of law. If a stranger builds a house for 
another on his land with the owner’s knowledge and ac¬ 
quiescence the law implies a promise to pay. 

If a husband or father builds a house on the land of 
his wife or child the law does not imply a promise to pay. 
The presumption of law is against a promise and an 
express promise mufit be alleged and proved in order to 
charge the wife or child. 

It is respectfully submitted that the decree is plainly 
right and should be affirmed. 

WM. G. JOHNSON, 
Counsel for Gertrude C. Duvall and 

Edith G. Pearson. 



